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Money for Mortgages 


THE decision of the Council of the Building Societies’ 
Association to recommend no increase in interest rates is 
presumably based on the assumption that enough investors 
will regard the present high bank rate as temporary and will 
remain faithful to a sure investment in building societies 
instead of seeking higher rewards elsewhere. In other words, 
the building societies have decided for the time being at least 
to ration by physical controls instead of by the price 
mechanism. The upheaval which would be caused by a 
general rise in mortgage interest rates would be considerable, 
and we incline to the view that the association is right, although 
it does mean that prospective purchasers, not to mention 
solicitors and estate agents, are going through a lean time. 
The only consolation is that even if the rates were put up 
and there were an ample flow of funds, many prospective 
purchasers would be tempted to wait for better conditions, 
so that the volume of transactions might well be no greater. 
Clearly the situation will have to be reviewed if there is any 
evidence of a serious withdrawal of funds as well as a reluctance 
on the part of new investors. 


Investment of Funds in Court 


WE agree with GLyn-JONES, J., that a widow who recovers 
damages should not, merely because she is a woman, be deprived 
of the right to handle the money for herself. As the legal 
correspondent of The Times observed last week, the result of 
keeping widows’ damages in court is that, with the deprecia- 
tion of gilt-edged stocks, particularly war loan, many widows 
who have recovered damages since the war are never likely 
to receive more than a substantially reduced sum by way of 
compensation in depreciated currency. This is only one part 
of the problem, because successful plaintiffs, whether widows 
or not, and whatever their sex, are notoriously fair game and 
often ought to be protected against their own soft hearts. 
Obviously there must be a limit to the solicitude of the court, 
but where it exists there should be a radical revision of the 
tules relating to the investment of funds in court—whether 
in the High Court or in the county court. It is possible in the 
High Court to obtain an order for funds to be invested in a 
dated stock and thus partially hedge one’s client, but even 
this does not seem possible in the county courts. One partial 
answer would be to enable funds to be invested in Defence 
Bonds, which is not now possible because of a technicality, 
but we suggest that the Lord Chancellor might well set afoot 
an inquiry into the whole subject. 
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Further and Better Particulars of Income Tax 


LorD JUSTICE JENKINS described the decision in Phipps v. 
Orthodox Unit Trusts, Ltd. (Court of Appeal, The Times, 
15th October) as ‘‘a by-product’ of the decision of the 
House of Lords in British Transport Commission v. Gourley 
(1956) A.C. 185 that the income tax liability of the plaintiff 
in an action for damages whether for personal injuries or 
for wrongful dismissal was an essential element in the calcula- 
tion of damages. The effect of the new decision, upholding 
an order by GLyN-JONEs, J., reversing an order by Master 
BURNAND, is that in such an action (in that case for wrongful 
dismissal) particulars of the alleged damage, stating the 
amount of all assessments to income tax and sur-tax for the 
relevant years of assessment and showing how such amounts 
were made up, and full particulars of any facts which entitled 
or would have entitled the plaintiff to tax allowances for those 
years can be ordered. His lordship said that the case should be 
applied with caution and common sense so that the cost of 
litigation in a wide area of cases would not be greatly increased. 
Particulars should be limited to what was reasonably necessary 
to enable the parties seeking them to know what case they had 
to meet. 


Fish and the Food Hygiene Regulations 


Must the fish on the fishmonger’s tiled slab be further 
protected from the risk of contamination, pursuant to reg. 8 (a) 
of the Food Hygiene Regulations, 1955, made under s. 13 
of the Food and Drugs Act, 1955? The Divisional Court in 
Mac Fisheries (Wholesale and Retail), Ltd. v. Coventry Cor pora- 
tion (The Times, 19th October) held that the justices, who had 
convicted, should have found that no offence had been 
committed. The shop in question was a newly opened 
modern fish shop, and every precaution had been taken to 
make it as up to date as possible. It was suggested by the 
public health inspector that a screen along the front of the 
counter, where the fish was exposed, 18 inches high with a 
shelf 9 inches on top would protect the fish. The Lorp CuIEF 
Justice said that he did not see how, short of putting the 
article of food exposed for sale in a hermetically sealed con- 
tainer, there could not be some contamination, but the 
object of the 1955 Act was to secure the protection of public 
health, and if there was no contamination that was injurious 
to health no offence had been committed. 


The Restrictive Practices Court 


It now appears unlikely that any cases will be presented 
to the Restrictive Practices Court before the new year. 
The number of agreements so far submitted for registration 
is 1,782, and 1,333 are now on the register. The main 
obstacle to an immediate start appears to be procedural. 
The parties, usually a trade association, have to be consulted 
about the place of hearing, and as to whether a representative 
respondent can be appointed, and the Registrar then has to 
issue a notice of reference initiating proceedings in each case. 
Following this is a necessary application in chambers for a 
representation order. Signed forms consenting to the manner 
of representation have to be provided. Some agreements 
cover over 90,000 parties and one, not yet completed, will 
cover 280,000 parties. One of the difficulties at this stage 
is that under the Act only names are registered: addresses 
must be ascertained by the Registry staff. Only about 
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fifteen representation orders have so far been made. Thie 
procedure thereafter follows the analogy of an action, with 
much longer periods for lodging statement of case, reply and 
rejoinder, and much latitude for extensions of time. There 
has to be an order for discovery and the Registrar may wish 
to put lists of questions to parties to agreements. Such 
are the difficulties, and experienced litigation practitioners 
will no doubt feel that the Registry deserves congratulations 
if the court is in fact able to start work in January, 1958. 


Extinguishment of Maintenance Arrears 


A RESOLUTION was passed by the Magistrates’ Association on 
18th October on the subject of evasion of the responsibility 
for maintenance of wives and children by means of the 
extinguishment of liability by the serving of prison sentences. 
Later the meeting was informed by Mr. J. E. S. Stmon, 
Q.C., Joint Under Secretary of State, Home Office, that 
some 5,000 men are sent to prison every year in England for 
wilful default in regard to maintenance orders. In 1955, 
according to another speaker, some 70,000 women and children 
were deserted and the husbands put responsibility for them 
on the taxpayer, by going to prison. An interesting fact 
brought out by Mr. Simon was that there are virtually no 
civil prisoners in Scottish gaols, because the threat of “ arrest- 
ment ”’ had such a powerful effect in making husbands obey 
maintenance orders. Dealing with the Association’s recom- 
mendation that the courts should be enabled to attach the 
wages of a person who has defaulted on a maintenance order, 
Mr. Simon said that the Private Member’s Bill on this subject 
had proved to be a controversial measure which was “ driven 
on to a procedural rock where it foundered—to the regret, 
I believe, of a large section of public opinion.’’ He added 
that the Government is considering representations that it 
should introduce its own Bill on this subject. Whether such 
a Bill would include provision to prevent extinguishment of 
arrears by a prison sentence is not clear. 


Advocacy, Past and Present 


SoME of us who have heard the famous leading counsel 
both of the past and of the present will appreciate the points 
made by Sir HARTLEY SHAWcROssS, Q.C., in his address to thi 
Magistrates’ Association on 17th October on the alteration 
in the style of advocacy that has taken place almost in a 
generation. About oratory he said that if they talked about 
it at all they spoke shamefacedly. They were now going in 
the opposite direction from the hyperbole, metaphors and 
eloquent periods of Victorian and late Georgian times. There 
is a great deal of truth in this, but it is itself hyperbole if 
the suggestion is that real eloquence and elegance of style 
are dead. Sir Hartley said that the modern advocate is 
casual to the point of being slipshod. The answer is that 
there always were and will be casual and slipshod workers. 
The crux of his remarks on this subject will, however, 
command general agreement. He said: ‘‘ Speeches of 
many of the barristers of the past will not ‘go down’ 
to-day. Greater sophistication and intelligence among juries, 
the high standard of the Bench, and the fear of appearing 
emotional or sentimental in any way causes the advocate to 
be much more matter of fact.’’ None knows better than 
Sir Hartley that the presentation and marshalling of matters 
of fact is often the heart and soul of oratory, and that basically 
“the more it changes, the more it remains the same.”’ . 


















o> nn? oe ee 


ae | 

















“ The Solicitors’ Journal ” 
Saturday, October 26, 1957 


[Vol. 101] 803 


THE COAL-MINING (SUBSIDENCE) ACT, 1957 


Tuis Act, which came into force on receiving the Royal 
Assent on 31st July, 1957, completes the process started by 
the Coal-Mining (Subsidence) Act, 1950, of conferring on 
surface owners uniform rights in respect of damage done by 
coal-mining subsidence. The need for providing such uniform- 
ity arises from the complex patchwork of surface rights 
owing to the manner in which the common-law right of surface 
support from the subjacent and adjacent strata has been 
modified over a long period by contract or by statute, with the 
result that some surface areas are unaffected by such modifica- 
tions and still have a complete right of support, while others 
have wholly or partially lost the right of support, in some cases 
subject to a right of compensation for damage by subsidence 
and in other cases without any such right to compensation. 
As regards some of the deeds creating these contractual 
modifications, it is now impossible to trace the original deed 
or to determine, without litigation, the rights of the parties 
now concerned. 

The subject was reviewed by the Royal Commission on 
Mining Subsidence which reported in 1927 and again by the 
Committee on Mining Subsidence under the chairmanship of 
Mr. Theodore Turner, Q.C., the report of which committee 
was published in March, 1949 (Cmd. 7637). 


General nature of the Act 


The Act departs from the recommendations of the Turner 
Committee in two major respects, namely, first the recom- 
mendation that the Exchequer should bear the cost of 
compensation for subsidence damage and, secondly, that 
existing rights of support should be abolished and substituted 
by protection being given only to properties included in a 
schedule of key points of national importance drawn up on the 
authority of the Government. ; 

As regards the first point, the Act provides for the cost to 
be borne by the National Coal Board, and this is estimated to 
be in the region of £5 million a year or 6d. a ton of coal mined. 
Under the 1950 Act one-half of the cost, subject to a limit 
which since 1952 has been £250,000 per annum, was borne by 
the Exchequer. Under the present Act (s. 18 (2)) this contribu- 
tion is no longer forthcoming. In moving the second reading of 
the Bill in the House of Lords (Hansard, vol. 204, No. 89, 
col. 1091, 15th July, 1957) the Minister of Power, Lord Mills, 
said: ‘‘ The Government have given a lot of thought to this 
point, but they believe that since subsidence damage is part 
of the cost of winning coal, the cost should in future be 
reflected in the price of coal and borne by the nation as coal 
consumers rather than as taxpayers.” 

On the second point Lord Mills stated (ibid., 1092) that 
“when the Turner report was written experience of the 
working of the new Town and Country Planning Act, 1947, 
was limited. Experience since then has shown that this 
machinery is, in fact, a satisfactory means of protecting key 
points from under-mining. While the local planning authorities 
naturally have been reluctant to sterilise large quantities of 
coal, they have not hesitated to use their powers in those cases 
Where it has been really necessary to protect vital surface 
interests.” 

The 1957 Act bears little similarity to the Act of 1950 and is 
of far wider scope. Unlike the 1950 Act it is not limited to 
damage to small dwelling-houses, originally those of a rateable 
value not exceeding £32 (subsequently increased to £50 due 
to changes in rating values; Coal-Minimg (Subsidence) 
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(Rateable Value) Order, 1956, S.I. 1956 No. 437), but affects 
a very wide range of properties. 

The Act has retrospective application to damage occurring 
after 1955 as regards dwelling-houses to which the 1950 Act 
does not apply, but in respect of other properties it only 
applies to damage occurring after the passing of the Act. 


National Coal Board’s liability for damage 


The key provision is s. 1, which defines the duty of the 
National Coal Board in respect of subsidence damage. Thereby 
the Board are rendered liable for damage caused by coal- 
mining subsidence to all lands, buildings and structures and 
works such as sewers, drains and other service lines and pipes 
provided that the Board has received a ‘‘ damage notice ”’ 
under s. 2 of the Act. This damage notice must be in the 
form set out in the schedule to the Coal-Mining (Subsidence) 
(Damage Notice) Regulations, 1957, S.I. 1957 No. 1405, and 
must be made within four months of the date of the passing 
of the Act where the damage occurred before that dateand after 
1955 to a dwelling-house not within the 1950 Act and within 
two months of the occurrence of the damage where the damage 
occurred to any property after the passing of the Act (S.I. 1957 
No. 1405, reg. 3) but the Minister of Power or the National 
Coal Board may extend the time in certain circumstances 
(tbid., reg. 4). Further, where a claim is made within that time, 
pursuant to an election under s. 6 of the Act, to proceed under 
a liability arising apart from the Act, the time does not run 
until that claim is determined or withdrawn before determina- 
tion (tbid., reg. 5). 

As soon as reasonably practicable after the occurrence of any 
subsidence damage and a notification thereof to the National 
Coal Board by a damage notice given by the owner of the 
property or by some other person liable to make good the 
damage, and subject to the Board being afforded reasonable 
facilities for inspection so far as the person giving the notice 
is in a position to do so (s. 2 (1)), the Board must either 
execute such “remedial works”’ as may be necessary to 
render the damaged property reasonably fit for its pre-damage 
use or not less fit for that use than it was before the damage 
occurred (s. 1 (2)), or, at the option of the Board, make a 
payment of the cost reasonably incurred By any other person 
in executing the remedial works or an appropriate contribution 
towards the estimated total expenditure where it is proposed 
to merge the execution of other works to the damaged property 
with the remedial works or to redevelop (s. 1 (3)). 

The Board are not required to make any such payment 
until the person in question has given the Board not less than 
fourteen days’ notice of the remedial, merged, or re-develop- 
ment works he proposes to execute. The Board may extend 
the fourteen days’ notice to twenty-eight days when making 
their election to make a payment in lieu of doing the remedial 
works themselves. The manner in which and the interval 
before which prior notice must be given to the Board ts set out 
in the Coal-Mining (Subsidence) (Notice of Works) Regulations, 
1957, S.I. 1957 No. 1406, which also contains special provisions 
regarding certain necessary works for the maintenance of 
highways and other public services (S.I. 1957 No. 1406, 
reg. 4). Where works were begun after 1955 and before the 
passing of the Act in connection with a dwelling-house not 
within the 1950 Act, a notice containing adequate particulars 
of any works not yet completed must be given to the Board as 
soon as reasonably practicable after receipt of the Board's 
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election to make a payment under s. 2 (2) of the Act (ibid., 
reg. 5). 

Where the reasonable cost of executing remedial works would, 
in the Board’s opinion, exceed the amount of the depreciation 
in the value of the property caused by the damage the 
Board’s obligation is limited to the latter amount (s. 1 (4) (a)). 
There is also a similar limitation on the Board’s liability where 
the property is a dwelling-house and is likely to be the subject 
of compulsory acquisition or of a clearance order under 
Pt. III of the Housing Act, 1957 (s. 1 (4) (b) and (c) ; Housing 
Act, 1957, s. 191 (4)). 

The Second Schedule to the Act contains detailed provisions 
for determining the unit of property to be taken into account 
for the purposes of subs. (4) of s. 1 of the Act, the amount of 
depreciation in value of any such unit, and the persons who are 
to receive payments under subss. (3), (4) and (5) of that section. 

The National Coal Board are also liable to pay the costs 
reasonably incurred by a person in executing “‘ emergency 
works’ of a temporary nature urgently and reasonably 
required in order that the damaged property may continue 
Lo be used for the purposes for which it was used immediately 
before the damage occurred or in order to prevent further 
damage arising from the subsidence damage (s. 1 (5)). 


Uninhabitable dwelling -houses 


Subsection (6) of s. 1 introduces the important provisions 
of Sched. I to the Act, which relates to cases in which a 
dwelling-house is affected by subsidence damage and is 
rendered uninhabitable. These conditions require a detailed 
consideration. 

During any “ period of dispossession,”’ i.e., where, by reason 
of deterioration due to subsidence damage in the condition 
of the dwelling-house and having regard to the time required 
to remedy that deterioration, the dwelling-house is not in a 
reasonably fit state for use as such and the dwelling-house is 
not used as such by or with the authority of the person 
(“ the occupier ’’) entitled to possession when the subsidence 
damage occurred (Sched. I, para. 1), and provided that the 
owner or occupier of the dwelling-house has given to the Board 
the prescribed notification of its unfitness for habitation (to 
which reference is made below) and has afforded to the Board 
reasonable facilities for inspection so far as he is in a position 
to do so, the Board are under obligation to make available 
alternative living accommodation which is of a standard 
comparable to the general standard of housing accommoda- 
tion under the management of the local authority for the 
purposes of Pt. V of the Housing Act, 1957, for the area in 
which the dwelling-house is situate and is otherwise reasonable 
having regard to all the circumstances, including the probable 
duration of the period of dispossession, or, where such alterna- 
tive living accommodation is not made available, the expendi- 
ture reasonably incurred by way of rent, rates, food, living 
accommodation, heating, light and other household expenses 
in excess of what would have been expended if subsidence 
damage had not occurred and the person ordinarily resident 
in the house (“the resident ’’) had continued to reside there, 
with a further provision that as respects any period of 
dispossession after the first thirty days the amount payable 
to the resident is not to exceed the amount which would be 
payable by way of rent for accommodation equivalent to the 
alternative living accommodation above mentioned (Sched. I, 
para. 2 (1)). Any period during which, irrespective of the 
subsidence damage, the resident would not have been residing 
at the dwelling-house is outside the Board’s obligation in this 
respect (zbid.). 
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The Board’s obligation also extends to the costs of the 
removal or storage of the contents of the dwelling-house 
(other than to any place outside Great Britain) but not to the 
contents of any part of it used otherwise than for the purposes 
of a private dwelling-house (Sched. I, para. 2 (2)). 

These obligations of the Board cease if the occupier ceases 
(otherwise than by reason of death) to be entitled to possession 
of the dwelling-house, and further the Board’s obligation 
ceases on giving six months’ notice that in their opinion the 
period of dispossession will continue indefinitely, or that it 
will be unreasonably long, or that the resident will not resume 
residence at the dwelling-house at the expiration of that period 
(Sched. I, para. 3 (1)), provided that the Board have elected 
to make a payment in respect of the dwelling-house in lieu of 
executing remedial works thereto (Sched. I, para. 3 (2) (a)), 
and provided that it is not a case where the Board have given a 
notice under s. 3 (2) of the Act (i.e., where further damage seems 
likely to occur and it would therefore in the Board’s opinion 
be unreasonable for permanent remedial works to be done for 
the time being) (Sched. I, para. 3 (2) (0)). 

A person on whom such a notice is served may apply to the 
county court and the court, if satisfied that there are no 
reasonable grounds for the Board’s opinion, may declare the 
notice to be of no effect (Sched. I, para. 3 (3)). 

Provision is made as to the circumstances in which the 
Board may resume possession of alternative living accommoda- 
tion which they may have made available and for the recovery 
in certain circumstances of any amount by which the aggregate 
expenditure of the resident for rent and rates (less household 
expenses) is less than it would have been if the subsidence 
damage had not occurred and he had continued to reside in 
the dwelling-house (Sched. I, para. 5). 

Where, by reason of deterioration due to subsidence damage, 
the condition of any dwelling-house is such that in the opinion 
of the owner or occupier it is not reasonably fit to be used as a 
dwelling-house, then in order that the Board’s obligation 
under Sched. I may arise he must within fourteen days after 
first forming such an opinion give notice to the Board in the 
form set out in the schedule to the Coal-Mining (Subsidence) 
(Notice of Uninhabitability) Regulations, 1957, S.I. 1957 
No. 1404, and afford the Board such reasonable facilities as 
he can for inspection of the dwelling-house (Sched. I, 
para. 4 (1)). 

As soon as reasonably practicable after receiving such a 
notice the Board must state whether they agree with the 
opinion of the person giving the notice and, if so, how they 
propose to discharge their obligations (ibid., para. 4 (2)). 

A person entitled to serve a notice of uninhabitability is 
not entitled to relief in respect of the same matters both under 
Sched. I to the Act and under any right apart from the Act to 
claim from the Board or any other person compensation in 
respect of any matters dealt with by that schedule (bid., 
para. 8). 

Likelihood of further damage 


Turning now to the general provisions of the Act, where a 
damage notice has been served and it appears to the Board 
to be probable that further subsidence damage will occur 
to the property in question within such a period as would make 
it unreasonable for any permanent works to be executed for 
the time being (s. 3 (1)) they may, except for emergency 
works and for such other works, if any, as they may specify 
in the notice to be given in response to the damage notice, 
defer the execution of remedial works or any alternative 
payment under s. 1, but it is their duty to revoke the notice 
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as soon as work in connection with the property, in addition to 
emergency works and works specified in the notice, can 
reasonably be executed. Any person aggrieved by the Board’s 
failure to do so may apply to the county court and the court 
can, in appropriate circumstances, order that the notice shall 
cease to have effect (s. 3 (2)). 

Where such a notice has been given by the Board and 
further subsidence damage occurs the damage referred to 
in the damage notice and the further damage must be treated 
as one. A further damage notice is only required if, before the 
occurrence of the further damage, the Board have served a 
notice electing to make a payment under s. 1 (3) instead of 
executing remedial works (s. 3 (3) (c)). 

Regulations have been made prescribing the circumstances 
in which the Board’s obligations under the Act cannot be so 
suspended or limited, i.e., those in which highways or other 
public services are damaged and it is necessary immediately 
to carry out certain permanent remedial works in order to 
maintain them in use (Coal-Mining (Subsidence) (Further 
Damage) Regulations, 1957, S.I. 1957 No. 1407). 


Preventive works 


The Board may, with the consent of the owner or other the 
person liable to make good subsidence damage, execute 
‘‘ preventive works ”’ where it appears to them that subsidence 
damage is likely to occur to any building, structure or works 
or, upon undertaking to pay any cost reasonably incurred, 
require their execution by the owner or any other person so 
liable, and if any person unreasonably withholds his consent 
to the execution of preventive works by the Board, or 
unreasonably fails to comply with any requirement to execute 
such works, the Board are relieved of liability for damage 
which could have been prevented by the execution of the 
preventive works, and if the property is a dwelling-house the 
person in question is not entitled to serve a notice of 
uninhabitability nor to receive any relief under Sched. I to 
the Act (s. 4). 


Damage to special classes of property 

The Act contains special provisions modelled on the 
principles of the Doncaster Area Drainage Act, 1929, with 
respect to subsidence damage affecting land drainage and 
extends these principles to all land drainage systems main- 
tainable by drainage authorities in England and Wales 
(s. 5). 

Ancient monuments and buildings notified to the Board as 
being in the opinion of the Minister of Works of outstanding 
historic or architectural interest are brought within the ambit 
of the Board’s liability to execute remedial works in so far as 
the Minister of Works determines that it is practicable or 
in the public interest to restore them to their pre-damaged 
condition (s. 9). 

Where a “‘ protected tenant,” i.e., a tenant for the purposes 
of Pt. I of the Landlord and Tenant Act, 1927, or the Agricul- 
tural Holdings Act, 1948, would have been entitled under those 
Acts to be paid compensation by his landlord (i.e., for improve- 
ments) if the tenancy had terminated immediately before the 


Mr. Joun A. BEARDER, solicitor, of Halifax, has been appointed 
assistant deputy coroner for that area in succession to the late 
Mr. L. F. Shepherd. 


Mr. G. S. M. Brrcu, assistant solicitor to the British Transport 
Corporation, has been appointed assistant chief solicitor. 
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damage occurred, he is entitled to be compensated by the 
Board for subsidence damage to the property for which he 
would have been entitled to compensation provided that his 
landlord has agreed that he is a “‘ protected tenant,” or this is 
established in proceedings begun within a period of one month 
after the service of damage notice, and notice of such 
proceedings has been given to the Board within that period 
(s. 10). 

The Act contains special provisions with reference to 
ecclesiastical property, settlements, etc. (s. 11). 


Personal injuries, etc. 


The Act also provides for compensation by the Board in 
respect of death or serious and permanent disablement 
caused by the happening of subsidence damage where no 
action for damages would otherwise lie, subject to exceptions 
where the injury resulting in death or disablement was to a 
trespasser, or was incurred underground in a mine of coal 
within the meaning of the Mines and Quarries Act, 1954, 
or was wholly attributable to the negligence of the person 
injured (s. 12). 

Miscellaneous 

A person entitled to serve a damage notice under the Act 
and who also has rights arising apart from the Act cannot, in 
respect of the same damage, obtain benefits both under the 
Act and under those other rights. He may elect which claim 
to proceed with for the time being, but unless it is determined 
in the case of the claim which he pursues that he is entitled 
to none of the relief claimed or the claim is withdrawn before 
it is determined, he is not entitled to proceed thereafter with 
the other claim (s. 6). 

As the Board are entitled to grant licences to operate small 
mines under s. 36 of the Coal Industry Nationalisation Act, 
1946, provision is made whereby expenditure incurred by the 
Board as a result of subsidence damage caused by workings 
by their licensees is recoverable from the licensees (s. 7 (1)). 
The Board can also recover certain payments made by them 
under agreements made before the passing of the Act in 
consideration of relief from liability for subsidence damage 
(s. 7, (2), (3) and (4)). 

Disputes arising under the Act are referred to the county 
court where the net annual rateable value of the damaged 
property does not exceed £100, or otherwise where all parties 
so agree, and in other cases to the Lands Tribunal (s. 13 (1)). 
Where, in proceedings under the Act, the nature of the 
damage and the circumstances are such as to indicate that the 
damage may be subsidence damage the onus is on the Board 
to show that it is not (s. 13 (2)). ; 

The Act imposes a penalty for false information similar 
to that contained in s. 10 of the 1950 Act (s. 14). 

It is important to note that the 1950 Act only applies to 
any subsidence damage to small dwelling-houses occurring 
before the passing of the 1957 Act (s. 18 (2)). The 1957 Act 
applies thereto in respect of subsidence damage occurring 
thereafter. 

The Act applies to Scotland (with variations) but does not 
extend to Northern Ireland. F. A. E. 


Mr. HERBERT WILLIAM KirkKwoop has been appointed an 
Assistant Official Receiver for the Bankruptcy District of the 
County Courts of Cambridge, Peterborough and Kings Lynn, 
the Bankruptcy District of the County Courts of Northampton, 
Bedford and Luton and the Bankruptcy District of the County 
Courts of Ipswich, Bury St. Edmunds and Colchester, 
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RESALE PRICE MAINTENANCE AGREEMENTS-—II 


AFTER the prohibitions of s. 24 of the Restrictive Trade Prac- 
tices Act, 1956 (dealt with in the first of these two articles), 
s. 25 comes as a palliative. It repeals the rule laid down in 
Dunlop Pneumatic Tyre Co., Ltd. v. Selfridge & Co., Ltd. {1915} 
A.C. 847, and enables a supplier who has imposed a resale 
price maintenance condition on the purchaser of his goods 
to enforce it against any person who “ subsequently acquires 
the goods with notice of the condition as if he had been a 
party’ to the original contract (s. 25 (1)). Because the 
person who subsequently acquires the goods is put in the same 
position as the original purchaser, he may be sued by the 
supplier either for damages or for the unusually extensive 
form of injunction provided by s. 25 (4). 

A person who acquires goods is bound by the condition for 
price maintenance undertaken by the original purchaser 
only if he has notice of it. This is so whatever the means 
may be by which he acquires the goods. Thus, not only a 
purchaser for value, but also a donee and a person who 
obtains the goods tortiously will be free from the condition 
if they are unaware of it at the time of acquisition. Whether 
personal representatives and trustees in bankruptcy may 
claim a similar immunity is doubtful. Personal repre- 
sentatives do not acquire the goods of their deceased ; the 
goods devolve upon them subject to the same obligations 
which bound the deceased. Trustees in bankruptcy, too, 
take the bankrupt’s property subject to all obligations which 
affected him. The liquidator of a company will always be 
bound by the condition if it bound the company; the 
company’s property remains vested in it throughout the 
winding up, so that there is no new acquisition at all. Once 
a person has acquired the goods without notice of the con- 
dition, it cannot affect persons who subsequently acquire 
them, even though they have notice. 

The meaning of “ notice of the condition ”’ has been clarified 
by County Laboratories, Ltd. v. J. Mindel, Ltd. (1957| 2 W.L.R. 
541; ante, p. 286. Harman, J., ruled in that case that a 
person has notice of the condition only if he knows of it, not 
if he has merely constructive notice of it. He said (p. 542) : 
“Taking with notice, I think, means ‘ taking with express 
knowledge,’ and not ‘ being put on inquiry and being therefore 
fixed with what would have been ascertained if the inquiry 
has been pushed to its reasonable limit ’.’’ He further ruled 
that the person acquiring the goods must have notice not 
only of the existence of the condition, but also that the 
particular goods he acquires are subject to it. In the County 
Laboratories case this produced a somewhat harsh result. 
There the retailer who sold goods below the prescribed price 
knew that the manufacturer imposed a price maintenance 
condition ; he escaped liability, however, because he did not 
know that the particular goods were sold by the manu- 
facturer after 2nd November, 1956, when s. 25 came into 
force. The justice of this second ruling in the County 
Laboratories case is nevertheless incontestable. Some price 
maintained goods are not branded; others may have their 
brands removed by intermediate purchasers—the risk of this 
in the tyre trade is attested by the stipulation in tyre manu- 
facturers’ sales agreements prohibiting the removal or deface- 
ment of their marks. It would be most unjust to compel 
a subsequent purchaser to maintain the price of goods whose 
origin is unknown to him because they come to him 
unbranded, merely because he knows that the person who 
turns out to be the manufacturer imposes price maintenance 
conditions. 


A price maintenance condition is not enforceable against a 
person who acquires goods “ otherwise than for the purpose 
of resale in the course of business,’ or against persons 
deriving title from such a person. The condition is therefore 
unenforceable against a person who buys goods for his own 
use. It is also doubtful whether it is enforceable against a 
person who buys semi-finished goods which he finishes and 
resells, or who buys goods which he incorporates into a 
larger product which he then resells. An example is afforded 
by optical lens blanks. These are sold by the manufacturer’s 
distributors to the optician who cuts them, and, if necessary, 
grinds them, and finally incorporates them in a pair of 
spectacles which he sells to his customer. This actual case 
was dealt with by the Supreme Court of the United States in 
United States v. Univis Lens Co. (1942), 316 U.S. 241. The 
manufacturer in that case fixed the resale price of the cut 
and ground lenses incorporated in the spectacles, and sought 
to uphold the condition under the American Miller-Tydings 
Act, 1937, which permits ‘‘ agreements prescribing minimum 
prices for the resale of a commodity which bears... the... 
brand, or name of the producer.”’ The court held that the 
Act permitted the price maintenance only of goods which 
are resold in the same condition as they were in when sold 
by the manufacturer ; the commodity must be that of the 
producer, and it is not his commodity if it is altered in nature 
by another person before it is resold. Consequently in the 
Univis case the manufacturer was unable to enforce the price 
maintenance condition. A similar result may ensue under 
s. 25 of the Restrictive Trade Practices Act, either because 
s. 25 (1) is construed to require the goods to be in the same 
condition on resale as when they left the manufacturer (the 
wording of s. 25 (1) and the Miller-Tydings Act in this respect 
is similar), or because the person who alters the goods before 
he resells them is held not to have purchased them for the 
purpose of resale within s. 25 (2). 

A price maintenance condition cannot be enforced against 
a person who resells goods pursuant to an order of the court, 
or by way of execution or distress, or against any person who 
subsequently acquires the goods (s. 25 (2)). Presumably, a 
sale will be pursuant to an order of the court only when the 
court expressly orders it (e.g., when the court appoints a 
receiver in a debenture-holder’s action and empowers him to 
sell the company’s assets). It would appear that a liquidator 
in a compulsory winding up cannot ignore a price maintenance 
condition binding on the company ; he is appointed by the 
court, but his power of sale is derived not from the court's 
order but from the Companies Act, 1948, s. 245 (2), so that 
if he wishes to resell free from the condition he will have to 
obtain the specific directions of the court under s. 246 (3). 


Definitions, etc. 

Section 26 of the Restrictive Trade Practices Act defines a 
number of terms for the purposes of both ss. 24 and 25. It 
provides in particular that ‘‘ a condition as to the amount of 
discount which may be allowed on the resale of any goods ”’ 
shall be treated as a price-maintenance condition. This 
brings within ss. 24 and 25 the common form of resale price 
maintenance agreement used by manufacturers by which the 
various grades of dealers engaged in distributing their goods 
are allowed prescribed discounts off the price ultimately 
charged to the consumer. It is doubtful, however, whether the 
word “ discount ”’ is intended to embrace aggregated rebates 
(ie., progressive discounts allowed to a dealer according to the 
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total value of his purchases from the members of a suppliers’ 
association), or the dividends paid by co-operative societies 
to their customers on the total value of the customer’s 
purchases from them. If the obligation to allow only prescribed 
discounts is to run with goods under s. 25 as a_price-main- 
tenance condition, the discounts must be calculable by 
reference to the value of those goods alone; otherwise the 
obligation would be void for uncertainty. Admittedly, the 
rate of discount may vary according to the kind of purchaser ; 
some dealers may be allowed larger percentage discounts than 
others. But unless the rate of discount is known at the date 
the resale is made, no discount can be allowed at all, because 
a discount is simply the product of that rate and the value 
of the goods sold. Now, it is of the essence of aggregated 
rebates and co-operative societies’ dividends that the rate is 
unknown at the date of any particular sale. For aggregated 
rebates it depends on the total value of the buyer’s purchases 
over a given period which is still current. For co-operative 
societies’ dividends it depends on the profits earned by the 
society during the current trading period. An allowance 
on account may be made on each particular sale, but that is 
not a true discount; it is merely part payment of a debt 
which will accrue due to the buyer at a later date. If this 
interpretation is correct, it means that s. 24 does not prohibit 
agreements between suppliers to stop-list or discriminate 
against co-operative societies which take purchases by their 
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customers of the suppliers’ products into account in cal- 
culating the dividends to be paid to them, but, on the other 
hand, it also means that an obligation not to pay such dividends 
is not enforceable against a co-operative society under s. 25. 
Finally, s. 26 provides that a condition as to the price which 
may be paid on the resale of goods for other goods taken by 
way of exchange shall be treated as a price maintenance 
condition. Such a stipulation, limiting the price which a 
dealer may pay for used goods taken in part exchange on the 
sale of new goods, is, of course, always ancillary to an ordinary 
price maintenance condition; standing alone, it would be 
purposeless. But the effect of it being equated with a price 
maintenance condition is that s. 24 also prohibits the collective 
stop-listing of dealers who pay their customers more than the 
permitted part exchange price, even though they sell the new 
goods at the maintained resale price. Furthermore, the 
limitation on the permitted part exchange price may be 
enforced under s. 25 against persons who acquire the price- 
maintained new goods. Section 26 deals only with conditions 
limiting the permitted part-exchange price, not with prohibi- 
tions against taking used goods in part exchange at all. 
Consequently such prohibitions are not within either s. 24 or 
s. 25, but agreements between suppliers to impose such 
conditions on the sale of their products are registrable and 
are subject to the jurisdiction of the Restrictive Practices 
Court under Pt. I of the Act. R.R.P. 


THE AGRICULTURE ACT, 1957 


THE purpose of this statute is to revise some of the provisions 
of the Agriculture Act, 1947. The first part relates to 
guaranteed prices and markets and so is of interest only to 
those wha are directly concerned with the land. Though 
some members of the legal profession cultivate the land 
which they also convey, it would be out of place to discuss 
here the delicate machinery which has been evolved. Instead, 
but with the wish that our professional costs could be guaran- 
teed, we must pass on to Pt. II of this statute, which could 
well affect lawyers acting professionally. It empowers the 
Minister of Agriculture, Fisheries and Food (or whatever his 
current title may be) to make grants for long-term farm 
improvements, upon applications received during the ten 
years commencing on Ist September, 1957. The period may 
be extended by him to the extent of a further two years. 

The improvements involved are listed in Sched. II to the 
Act. They vary from the improvement of farm buildings 
(including the installation of electricity and sewerage works), 
and the provision of roads, bridges, yards, pens and walls, 
to the reclamation of waste land and removing boulders and 
roots. Improvements to a dwelling-house are specifically 
excluded, however. The Minister can vary the list. 

The application for a grant (doubtless forms will be provided) 
may be made by any person having an interest in the land to 
be improved, or intending to acquire an interest if the improve- 
ment is approved. The Minister must consider the improve- 
ment, and approve it in whole or in part if satisfied (1) that 
the land is agricultural land occupied together with buildings 
and is capable of yielding a sufficient livelihood to an occupier 
skilled in husbandry, or will be so if the improvement is made, 
and (2) that the cost is not unreasonably high in relation to 
the benefit, and (3) that the improvement is of such a nature 
that a prudent landlord, having regard to its cost and all 
other circumstances, would be willing to make it for himself 


or to pay compensation (whether or not liable to do so) to a 
tenant (s. 12). 

The grant is of one-third of the cost so far as approved by 
the Minister as having been reasonably spent, and it is payable 
to the person or persons by whom or on whose behalf the 
work required for making the improvement was done. It 
may be paid on completion of the whole or by instalments. 
If assistance can be obtained under another statute, e.g., 
the Hill Farming Acts, the Minister may withhold or reduce 
the grant. There is power to make regulations specifying 
the cost of any improvement, when the applicant has the 
option to take this figure as the basis for the grant (s. 13). 

Section 14 gives the Minister power to Tevoke the grant in 
whole or in part where he finds that the work was badly 
done or unreasonably delayed, or is unlikely to be completed, 
or if there is any breach of the conditions of the grant. But, 
if so requested, he must first give to any person interested 
in the land or grant written notice of his reasons, and give 
them an opportunity to be heard before a person appointed 
by him and consider the report of that person. The Minister 
can, of course, recover any payments made. Section 15 
applies the provisions to contributions toward the cost of a 
cattle grid provided by the appropriate authority under the 
Highways (Provision of Cattle Grids) Act, 1950. 


Grants for costs 


It is s. 16 which will be of the greatest interest to the 
practising solicitor, hidden as its virtues are in the mystical 
words ‘‘ with a view to securing the formation of economic 
units of agricultural land.’’ An economic unit, we are told, 
is a unit capable of yielding a sufficient livelihood to an 
occupier reasonably skilled in husbandry. The grant obtain- 
able is one-third of the surveyor’s fees and legal costs, stamp 
duty on any conveyance, tenancy agreement or mortgage, 
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and any compensation for disturbance payable under the 
Agricultural Holdings Act, 1948, s. 34, which arise on “ any 
transactions necessary or expedient for securing that agricul- 
tural land which is not an economic unit, but which together 
with some other agricultural land could form an economic 
unit, shall be owned and occupied with that other land.” 
The general conditions are the same as for a grant under 
ss. 12 and 13; the applications may be made by any person 
having an interest in the land, ownership and occupation 
of which as a unit is proposed, or who would acquire an 
interest if the grant were to be approved. The Minister 
may approve or refuse it, or make it subject to any conditions 
he may specify. The amount of the grant is one-third of 
those costs so far as approved by the Minister as having been 
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reasonably incurred, and it is to be paid on completion of the 
transaction to the person by whom the costs were incurred. 
Also included in s. 17 is a power of revocation, exercisable 
by the Minister but subject to the same procedure as that set 
out in s. 14. 

Part III of the Act is concerned with the establishment 
of the Pig Industry Development Authority, the purpose of 
which is self-evident. It is more likely to affect the housewife 
than the lawyer. The provisions of Pt. IV are general ; 
inter alia, members of the august body just mentioned must 
remember that they will be taken to have preferred it to the 
House of Commons, for the House of Commons Disqualifica- 
tion Act, 1957, applies to them. 

c W. BD. . 


OFF THE RAILS 


WHEN a railway employee walking along the permanent way 
sees the possibility of danger ahead one would expect him 
to step off the rails on to the side of the permanent way 
and not on to another set of rails where there may be another 
danger. To his cost, the plaintiff in Trznadel v. British 
Transport Commission {1957| 1 W.L.R. 1002; ante, p. 779, 
took the latter type of action. He saw a man in front step 
off the rails and rightly guessed that that was because a train 
was coming towards them, but unknown to the plaintiff there 
were two engines returning along the other line which, as 
they were coasting, were making little noise. The approaching 
train was a noisy goods train and probably drowned the sound 
of the other engines. The plaintiff was knocked down and 
badly injured. 

To a person who was unfamiliar with the history of actions 
for negligence by servants against employers, would it not 
seem extraordinary that in such a case it should be thought 
that the employer was negligent and could be successfully 
sued by the plaintiff? This is no reflection on the plaintiff 
for having brought the action, for there is a history to this 
type of action, quite a number of claims having been brought 
to the courts over the last two or three decades where the 
servant has of his own volition committed a negligent act 
and then sued his employer on the ground that it is the 
employer who was negligent. 


Employers’ duties 

Many such claims have been based on the proposition that 
a master must operate a safe system of work and must 
exercise reasonable supervision to see that the system is 
observed, and they will be successful claims if the master 
has failed in those duties. But, as was pointed out in Woods 
v. Durable Suites {1953} 1 W.L.R. 857, there is a limit to the 
amount of supervision which the law requires the master to 
exercise. The servant must take some care for himself— 
once he has been shown what the system is and what protection 
the servant ought to adopt for his own safety some initiative 
must be exercised by the servant in observing the system. 
The same view was repeated by the Court of Appeal in 
Drummond v. British Building Cleaners [1954) 1 W.L.R. 1434, 
but in that case the master had failed to see that the system 
was operated. 

Where the duty is laid down by statute it may be a heavier 
duty on the master than the duty at common law, Even so, 


there are cases containing dicta to the effect that if the duty 
is properly delegated to the servant himself the servant 
cannot be heard to say that his injury was caused by breach 
of statutory duty. Thus in Smith v. Baveystock [1945 
1 All E.R. 531 the duty of care in regard to woodworking 
machinery was delegated to the workman, who was an 
experienced person, and who committed a negligent act in 
not observing the regulations; he was unable to recover 
damages in consequence. But if the statutory duty is 
absolute the position may be different. It was, however, 
held in Harrison v. National Coal Board [(1951} A.C. 639 
that, where the master must necessarily delegate his statutory 
duty (e.g., the duties imposed in respect of shot-firing which 
can be carried out only by a shot-firer), if he has done all 
that is reasonable to enforce discipline he is not liable for a 
breach of regulations. 

It may be assumed that where safety regulations are laid 
down by statute there is some special hazard requiring the 
particular attention of the employer, and a workman may 
rightly expect the employer to protect the workman against 
himself and his own carelessness. To take a more practical 
view we may say that if all regulations were always fully 
observed it is doubtful whether output could be maintained 
at its normal level eSpecially where men are paid piece-rates. 
Hence a duty for safety is more specifically put on the 
employer. 

But apart from such circumstances it would be extra- 
ordinary if the employee is to be regarded as free from all 
responsibility for his own care—that is the theme of the 
Welfare State grossly distorted. It is another matter if an 
injury arises because a man was not properly instructed in 
the method of work. 


Employers not negligent 

In the case in question orders had been given to the men 
not to use the track to approach their work, but it was a 
known practice and had not been stopped, and hence the 
court took the view that it was a permitted method. The 
question was, was it dangerous, and, if so, was it negligent of 
the employers to permit it? The evidence was that there 
was plenty of room clear of both tracks for the men to walk 
along, and of course the men would be fully alive to any 
dangers there may be from traffic along the line. The Court 
of Appeal held that the defendants were not negligent in 
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giving permission for the practice of walking down this line 
nor negligent in failiig to take steps with regard to the 
plaintiff or the engine drivers to ensure that accidents did 
not occur. Even if there had been negligence the court 
expressed the view that the plaintiff's contributory negligence 
would have been high. 

Morris, L.J., said: ‘‘ The plaintiff knew that there was 
plenty of space by the side of the track. He did not have to 
be told that there would be peril if he walked along a track 
with the risk that a train might come from behind. He knew 
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the layout ; he knew all the facts; he knew that there was 
a space on the side. The evidence of the witness to whom 
I have referred, Hook, was to the effect that the plaintiff 
had been told that he must always step out into that part 
of the side which is known as the cess.” 

The plaintiff will, of course, receive industrial injury benefit 
in a case like this (or, at least, sickness benefit—depending 
on whether the injury arose out of and in the course of the 
employment or not), but it is another thing to expect the 
employer to pay damages. L. W.M. 


A Conveyancer’s Diary 


BENEFIT OF LESSEE’S OPTION TO PURCHASE 


Can the assignee of a lease which contains an option to 
purchase the reversion, not being an express assignee of the 
option itself, enforce the option? That, put shortly, was 
the principal point which was discussed in Griffith v. Pelton 
[1957] 3 W.L.R. 522, and p. 663, ante. The answer given by 
the Court of Appeal to this question, affirming the decision 
of Vaisey, J., below, was that he can, an answer which is 
certainly agreeable to common sense but one which, there is 
some ground for saying, does not ride quite easily with an 
earlier decision of the same court, a decision therefore by 
which the court is bound—that in the well-known case of 
Woodall v. Clifton [1905] 2 Ch. 257. 


The lease in Griffith v. Pelton was for a term of twenty-one 
years, so that no point on the perpetuity rule could arise in 
this litigation. The lessee was therein described as “‘ the 
lessee ’ which expression shall include her executors, adminis- 
trators and assigns where the context so admits,” and the 
option clause provided that if the lessee shoyld within a 
prescribed period give to the lessor six months’ notice in 
writing of the desire of the lessee to purchase the fee simple 
of the demised premises then the lessor should on the 
expiration of the notice and the payment of a named sum 
assign the premises to the lessee for an estate in fee simple. 
During its currency the lessee assigned the term to the 
plaintiff, and the plaintiff within the prescribed period gave 
notice under this clause to the defendant. (The defendant 
was not the original lessor, but nothing turned on this point : 
it was the devolution of the term which gave rise to the 
difficulty.) For the defendant it was submitted that the 
plaintiff was not entitled to exercise the option because the 
benefit thereof did not run with the land and had not, therefore, 
become effectually vested in him by the assignment of the 
term. 

The question of construction 


The first point considered was the construction of the lease. 
The effect of the definition of the expression “lessee ’’ as 
including assigns of the lessee was that the option provision 
had to be read as if it had contained an option exercisable 
(subject as therein stated) by the lessee or an assign of the 
lessee, and the expression “ assign ’’ for this purpose meant 
an assign of the term. There could have been little dispute 
about this part of the case, which is well covered by authority ; 
the cases are fully referred to in the reserved judgment of the 
Court of Appeal (which was delivered by Jenkins, L.J.). 
As an assignee of the term the plaintiff was therefore prima 
facie entitled to give notice under the option, provided that 
no rule of law stood in his way. 


Support for the view taken by the Court of Appeal in 
Griffith v. Pelton was found in a number of cases, principally 
Re Adams and the Kensington Vestry (1884), 27 Ch. D. 394 
(C.A.). In that case also there was a covenant by the lessor 
with the lessee, his executors, administrators and assigns, 
conferring upon the latter an option to purchase the reversion. 
The lessee died during the currency of the term and his heir at 
law exercised (or purported to exercise), the option. No 
objection was taken to his title to do so, and the reversion 
was conveyed to him. The heir then sold part of the land so 
conveyed to him to the vestry, and the question (which was 
raised on a vendor and purchaser summons, whence the form 
of the title of the case) was whether he could make a good 
title to the property without the concurrence of the original 
lessee’s next of kin. Or, taking it one step further back, the 
question could be put this way : Was the benefit of the option 
which formed part of the original lessee’s estate on his death 
part of his personal estate, so that it went to the next of kin, 
or part of his real estate, so that it went to his heir? The 
decision of the Court of Appeal was that on the true construc- 
tion of the covenant (and every member of the court 
emphasised that the question before it turned on the 
particular language of the lease), the option to purchase was 
attached to the lease and passed with it, and as the lease 
was personal property the option passed to the lessee’s next 
of kin so that they became entitled to the reversion which 
had been conveyed in pursuance of the ‘option to the heir 
at law. 

This case seems at first sight to be completely decisive on 
the question whether an option conferred upon a lessee and 
his assigns passes by the mere assignment of the term to 
the assignee thereof. But of it Sir Robert Romer, L.J. 
(who delivered the judgment of the Court of Appeal in 
Woodall v. Clifton), said this in his judgment: “ There are 
cases where the option has been exercised by the tenant and 
accepted by the landlord, and subsidiary questions have had 
to be decided which naturally would be dealt with on the 
footing that what had already been done could not or need 
not be questioned by the court ; as, for example, Re Adams 
and Kensington Vestry.’’ But such cases, he went on, were 
really of no assistance for the decision of the case before 
the court. 


Burden of option does not run with land 
The case in Woodall v. Clifton concerned an option in a 
lease for a term of ninety-nine years expressed as exercisable 
by the lessee, his heirs or assigns against the lessor, his heirs 
or assigns. An assignee of the lease claimed to exercise this 
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option against an assign of the lessor. Warrington, J., held 
that the option was invalid on the ground that it infringed 
the rule against perpetuities. The Court of Appeal did not 
disapprove of this view, but rested its judgment on another 
ground which had been argued before it, viz., that the 
covenant giving the option did not run with the land by 
virtue of the statute 32 Hen. VIII, c. 34. After referring to 
the wide language of the statute, Romer, L.J., said that it 
had long been held that some limitations must be implied, 
as, for example, that the statute does not apply to covenants 
which do not touch or affect the land demised, and he went 
on: ‘‘ The question in this case is whether the statute . 
can be construed as covering such a covenant ... as we 
have now to consider, so as to make the liability to perform 
it run with the reversion. We have come to the conclusion 
that that question must be answered in the negative. The 
covenant is aimed at creating, at a future time, the position 
of vendor and purchaser of the reversion between the owner 
and the tenant for the time being. It is in reality not a 
covenant concerning the tenancy or its terms. Properly 
regarded, it cannot, in our opinion, be said to directly affect 
or concern the land, regarded as the subject-matter of the 
lease, any more than a covenant with the tenant for the 
sale of the reversion to a stranger to the lease could be said 
todoso...” 

In Griffith v. Pelton this decision was distinguished as having 
decided merely that the burden of an option to purchase 
contained in a lease does not run with the land so as to make the 
option enforceable against an assign of the reversion. (In 
Griffith v. Pelton the defendant was also an assign of the 
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reversion, but as the option was exercisable within a period 
permitted by the perpetuity rule, no point was taken on this.) 
The earlier decision, in the view of it taken by the court in 
Griffith v. Pelton, did not decide that the option was not 
enforceable by the plaintiff because he was an assignee of 
the term. 
An unresolved question 

The difficulty in this view of Woodall v. Clifton is this. 
By the common law neither the benefit of a covenant by the 
lessee nor the burden of a covenant by the lessor ran with the 
reversion. This rigid rule was relaxed by the statute of 
Henry VIII, but only (as the courts have interpreted this 
statute) in the case of covenants which touch and concern the 
land or now, in the words of s. 142 (1) of the Law of Property 
Act, 1925, have “‘ reference to the subject-matter of the lease.”’ 
An option to purchase the reversion is not such a covenant 
(it can hardly be disputed that this was unequivocally 
decided in Woodall v. Clifton), and for this reason is outside 
the statute. Does it then matter in proceedings which are 
brought by an assignee of the lease containing such a covenant 
to enforce the covenant whether he is met with the answer 
(a) the covenant is unenforceable against an assign of the 
reversion, or the answer (b) the covenant is unenforceable 
by an assignee of the lease if (i) in either case the action would 
not be maintainable apart from the statute, and (ii) the 
statute does not apply to options to purchase the reversion ? 
There is doubtless an explanation. I understand that 
Griffith v. Pelton may go higher, so perhaps we shall have it 
from the highest tribunal. 


“ABC” 


VALUE OF A STATUTORY TENANCY 


THE nature of a statutory tenancy is described at some 
length in the eighth edition of Mr. Megarry’s “ The Rent 
Acts”’ under a subsection headed: ‘‘ Status not property.” 
In the comparatively early days Keeves v. Dean ; Nunn vy. 
Pellegrini [1924] 1 K.B. 685 (C.A.) decided that a statutory 
tenant could not assign his “ tenancy’’; he has a purely 
personal right which must cease the moment he leaves the 
premises voiuntarily or ceases to occupy them, or dies, as 
Bankes, L.J., put it. (An extension to involuntary leaving 
may be said to have been illustrated later by Brown v. Brash 
and Ambrose [1948] 2 K.B. 247 (C.A.), the tenant concerned 
having been transferred to one of H.M. prisons.) It may be 
that the statement does not actually exclude the possibility of 
death giving rise to a statutory tenancy in some other person ; 
“transmission on death ’”’ is a convenient expression, and I 
propose to use it later in this article for the sake of convenience, 
but, strictly speaking, it is inaccurate. 


Generally speaking, the news that they had status but no 
property has not caused much alarm or despondency among 
statutory tenants. Many such a tenant has been content 
with the thought that he could enjoy all the advantages of 
an ordinary tenancy unless and until the landlord found him 
a place to go to, that place being a replica of the one occupied. 
There are, of course, fallacies in both propositions, but 
ignorance often proved to be bliss. On the other hand, some 
statutory tenants have appreciated that the status, though 
not property, gave them a realisable “ nuisance value ”’ 





(which the new rent limits have reduced) if they were prepared 
to move or to purchase the freehold. 

Now, somewhat late in the day, a very limited power to 
pass their rights on has been conferred on statutory tenants 
by the Rent Act, 1957,s. 17, headed: ‘ Provisions to facilitate 
exchange of controlled dwellings.” 


Object 

The heading, though it cannot be called inaccurate, is a 
little misleading. The new provision does facilitate exchange, 
and the reason why it was enacted is, no doubt, to meet some 
way the difficulty of satisfying one of the requirements of 
“suitable alternative accommodation’’ now that many 
properties have been decontrolled; the requirement in 
question being that expressed in the Rent, etc., Restrictions 
(Amendment) Act, 1933, s. 3 (2) (b): “. . . premises to be 
let as a separate dwelling on terms which will, in the opinion 
of the court, afford to the tenant security of tenure reasonably 
equivalent to the security afforded by the principal Acts in 
the case of a dwelling-house to which those.Acts apply.” 
And of this ground for possession, it has been said that the 
burden of proving that it is reasonable to make an order 
for possession is less heavy than in other cases: Cumming v. 
Danson (1942), 112 L.J.K.B. 145 (C.A.). 


Agreement 
The new provision calls for an agreement in writing, and 
the agreement must be at least a tripartite one, the partics 
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Principles of 


Modern Company Law 


Second edition by 


L. C. B. GOWER, LL.M. (LOND.), Solicitor of the 
Supreme Court, Sir Ernest Cassel Professor of 
Commercial Law in the University of London 


Substantial revisions have been made in this edition. 
In particular there is now much more emphasis on 
the important analysis of the duties of directors and 
of controlling shareholders, and also of the 
enforcement of those duties. 


The first edition was described as ‘far ahead of 
anything else in its field.””. This edition is even better. 


“Here at last is a book on Company Law which 
combines an academic erudition with a firm grasp of 
practical implications. The result is a lively, critical 
survey of the subject in which anomalies are relent- 
lessly exposed and the weaknesses of the Companies 
Act detected and attacked.’”,-—Law Notes. 


Ready now £2 12s. post paid 


Contracts and 


Conditions 


of Sale of Land 


Second edition by 


E. O. WALFORD, LL.D. (LOND.), Solicitor of the 
Supreme Court 


“This is both a practical and learned work . . 
The work deals with an important, and on the whole 
self-contained, branch of conveyancing law and 
practice. It is written by a practitioner of experience 
in this field and shows the matters which require 
especial consideration when entering into contracts 
for the sale of land.’’—The Law Times. 


““ 


. . . the book may be confidently recommended as 
a valuable guide in practice when considering the 
rights of the parties under contracts or conditions of 
sale.”"—The Law Journal. 

£3 17s. post paid 


Pakistan 


ALAN GLEDHILL, Professor of Oriental Laws in the 
University of London 


The Pakistan Constitution was only promulgated in 
February, 1956, and this is in effect the first compre- 
hensive jurisprudential account of it. Part I includes 
the Islamic conception of the state, the historical 
development of the constitutional and administrative 
machinery of British India up to 1947, the main 
constitutional changes of 1956, the powers of the 
executives and legislatures, the powers and indepen- 
dence of the judiciary, fundamental rights and directive 
principles. Part If deals with the laws—including 
legislation since independence. 

Volume 8 in 

THE BRITISH COMMONWEALTH Series 


Ready now £2 6s. 9d. post paid 


International Relations 


The World Community in Transition 


Second edition by 


NORMAN D. PALMER and 
HOWARD C. PERKINS 


“* . . the most up-to-date text-book on international 
relations in the twentieth century, at once factually 
comprehensive and critical in the interpretation of 
facts.’’—Jndia Quarterly. e 


‘ The final part of the book is especially commendable 
for there one sees a genuine attempt to sketch the 
whole field of development since 1945 . . . problems 
of immediate interest to the lawyer are set against a 
background which is political, economic and social 
as well as legal in its implications. The value of the 
book must vary with the purpose for which any 
particular reader requires it; yet it is difficult to 
envisage the reader who can fail to derive some benefit 
from this extremely comprehensive and _ objective 
study.” —The Modern Law Review. 

THE LIBRARY OF WORLD AFFAIRS 


£2 12s. 3d. post paid 


Sweet & Maxwell + Stevens + 2 & 3 Chancery Lane + London + W.C,2 














Please mention ‘“‘ THE Souicitors’ JOURNAL ”’ when replying to Advertisements 
~ fe) 














812 [Vol. 101] 
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being (i) the statutory tenant ; (ii) the ‘‘ incoming tenant ” 
who proposes to occupy the dwelling to be evacuated by the 
statutory tenant ; and (iii) the landlord. While if the land- 
lord is himself a tenant, and the consent of any superior 
landlord would have been required by the terms of the 
contractual tenancy which preceded the statutory tenancy, 
his consent is necessary. It would work out in this way: 
A, a freeholder, granted a lease to B, who underlet to C, 
C covenanting not to assign without the consent of A as well 
as that of B. C’s tenancy expired and he retained possession 
as a Statutory tenant ; if he now wishes to make D the tenant 
of the dwelling under that statutory tenancy, A as well as B 
must be a party to the necessary agreement. And the 
provisions of the Landlord and Tenant Act, 1927, s. 19 (1), 
importing a not-to-be-unreasonably withheld proviso into such 
covenants, would not operate in this case; landlord and 
superior landlord may decline to become party to the 
agreement for reasons good, bad or indifferent. 


Transmission on death 


The draftsmen have evidently studied with care the wording 
and interpretation of the Increase of Rent, etc., Restrictions 
Act, 1920, s. 12 (1) (g) (and amendments): “ . the 
expression ‘ tenant ’ includes the widow of a tenant . . . or 

. such member of the tenant’s family . . . residing, 
etc.”", accepting as good law the decision in Pain v. Cobb 
(1931), 146 L.T. 13 (D.C.), that there can be only one such 
transmission (though Northern Ireland allows two, and Eire 
any number). Thus, s. 17 (1) of the 1957 Act expressly enacts 
that the provisions as to the “ succession’ by the widow or 
by a member of the family to the right to retain possession 
shall be determined according as those provisions have or 
have not already had effect in relation to “the” statutory 
tenancy. But, by subs. (3), the transfer agreement may 
provide that those provisions shall be capable of taking effect 
in the event of the death of the incomer, notwithstanding 
that they had effect in favour of the tenant to whom he 
succeeded. 
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In practice, most landlords when asked for consent will 
be actuated by considerations similar to those affecting life 
and sickness insurers. It may be that if a youthful widow 
proposes to transfer rights in the dwelling to one of an aged 
and infirm couple, the landlord would be disposed to consent 
to a subs. (3) agreement. 

Some day, whatever may be the equivalent of an abstract 
of title of a statutory tenancy may make interesting reading. 


No premiums 


As might be expected, there is a prohibition of requiring 
the payment of any pecuniary consideration for entering 
into the agreement, with provision for recovery of prohibited 
payments, either by proceedings or, if it was made to the 
landlord, by deduction from rent ; and he who requires such a 
payment may be fined up to £100. But the provision in the 
Landlord and Tenant (Rent Control) Act, 1949, s. 2 (4), 
authorising charges for apportioned outgoings, improvements 
and goodwill are made applicable. 


Form 


One requirement might have been better defined. By 
s. 17 (1) it must be “ agreed in writing’ that the incomer 
shall become the tenant, etc.; by subs. (2) an agreement 
under the foregoing subsection shall not have effect unless 
the landlord (and, in the circumstances already mentioned, 
possibly a superior landlord) is a party thereto. Does this 
mean that the landlord, etc., must sign whatever document 
is made, or will it suffice that he has signified agreement or 
consent ? On a balance of considerations, I suggest that 
(assuming that signatures are necessary—and the section 
does not even say that they are!) the landlord, etc., must 
sign, ‘‘an agreement under the foregoing subsection ”’ 
in s. 17 (2) being one whereby it is “ agreed in writing.”’ 

But I think that it will not occur to even the most zealous 
Inland Revenue official that such a document will attract 
stamp duty: there is no property, and no consideration. 


R. B. 


HERE AND THERE 


VISITING THE HOUSE 


THOSE of us (now rapidly approaching senility) who can cast 
our minds back to the distant days just after the war when all 
the judicial business of the House of Lords was still transacted 
in the Chamber itself, have never ceased to regret the 
innovation of delegating the hearing of the arguments to a 
committee, functioning in outer space at the remotest end of 
the committee corridor. A lofty apartment, a spacious 
riverscape below the tall windows and acres of eighteenth- 
century pastoral tapestries on the walls do not compensate 
the remembering exile for the Throne, the Woolsack and the 
boast of heraldry which confirmed the faith of the litigant and 
his legal advisers in the belief that they had arrived, not at 
just another court, but at the shrine of the Ultimate Oracle. 
Not only was wisdom uttered ; it patently seemed to be uttered, 
which is just as important. But, even now, at times when 
political activities are at the ebb, the Law Lords revisit once 
in a while the glimpses of the moon and, restored to their 
rightful red benches, gladden those concerned in a few cases 
with an evocation of the old magic of the summons through 
the golden gates into the shining vista beyond. In the 
Chamber one has that slightly anti-social but none the less 
agreeable feeling of being on the inside while others are on the 


outside. Here one is sitting in upholstered ease, absorbed in 
one’s very own case, while unprivileged outsiders, school 
children on an ‘educational jaunt, middle-aged female 
constituents being given an en masse treat by their Members, 
creep in, hushed, to stand in a row of admiration along the back 
wall for exiguously rationed spells of a couple of bewildering 
minutes. They never make the pilgrimage to that impossibly 
remote committee room. But a few days ago there was a truly 
enchanting irruption into the Chamber. 
“ Tripping hither, tripping thither 
Nobody knows why or whither,” 

all the little Miss Worlds suddenly appeared there with a 
rustle of feminine allure. Only the Solicitor-General who 
was on his feet and irrevocably facing forwards, a martyr to 
forensic decorum, was denied a glimpse of the celestial vision, 
though he must have been aware of an almost universal 
shifting of interest (at any rate, below the Bar of the House) 
from the problems of legal aid, which he was so lucidly 
expounding. This is the second year running that this 
particular visitation has coincided with judicial business. 
How convenient and how pleasant, if the House, exercising 
an original jurisdiction, had undertaken to adjudicate 
forthwith on the disputed title, summoning each claimant 
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in turn to its Bar. But, as it was, this was only a brief 
informal preview, though in that preview Miss Japan, wearing 
an elegant kimono, had time to make a profound impression 
on many of those present. 


OBITER DICTA 


For quite a long time now it has been a standard term of 
abuse at the Bar to say that an argument is “ practically 
metaphysical,’’ meaning that it is over-subtle, impalpable, 
inapprehensible. Perhaps the origin of this habit must be 
attributed, somewhat inappropriately, to Lord Bowen, who 
once remarked: ‘‘ When I hear of an ‘ equity ’ in a case like 
this, I am reminded of a blind man—in a dark room—looking 
for a black hat—which isn’t there.”” This neat little jeu 
d’ esprit was subsequently converted to his own uses by another 
judge (I forget for the moment which) who applied it to 
metaphysics. With this judicial encouragement, the Bar, 
no doubt, felt that it was on safe ground in taking the same 
line. But the French have a proverb that a jug that goes too 
often to the well breaks at last, and not long ago it was 
reported that a counsel in the House of Lords, making a 
common form attack on an opponent’s argument, dismissed it 
as “almost metaphysical,” when Lord Simonds startled him 


RENT ACT 


Readers are cordially invited to submit their problems, 
whether on the Rent Act, 1957, or on other subjects, to the 
“ Points in Practice ’’ Department, ‘‘ The Solicitors’ Journal,”’ 
21 Red Lion Street, London, W.C.1, but the following points 
should be noted : 

1. Questions can only be accepted from registered 
subscribers who are practising solicitors. 

2. Questions should be brief, typewritten in duplicate, 
and should be accompanied by the sender’s name and 
address on a separate sheet. 

3. If a postal reply is desired, a stamped addressed 
envelope should be enclosed. 


Decontrol—TENANT’s DESERTED WIFE OCCUPYING PREMISES 

QY. Our client is the tenant of a flat of which the rateable 
value is £25. Some time ago our client left his wife at the 
flat in circumstances which amount to desertion and is now 
living with another woman, and since leaving his wife (who 
is now taking divorce proceedings against him) he has been 
paying the rent for the flat direct to the landlord. The 
landlord wishes to obtain possession of the flat. It is presumed 
that the decision in Old Gate Estates, Ltd. v. Alexander |1949] 
2 All E.R. 822 will prevent our client relinquishing his tenancy 
but does this case have the effect of making the wife a 
protected tenant ? If so, under the Rent Act, 1957, is it 
considered that a fresh tenancy to our client’s wife will remain 
controlled ? 

A. It seems clear from the decided cases (see, e.g., Brown 
v. Draper |1944) K.B. 309; Middleton v. Baldock (1950) 
1 K.B. 657) that the tenancy remains that of the deserting 
husband and that while his wife remains in occupation he is 
unable to surrender his tenancy as he cannot give possession 
to the landlord. In the absence of clear evidence to the 
contrary there is no fresh tenancy created in the wife. As the 
husband has continued to pay the rent we do not think that 
there can be such clear evidence on the facts of the problem. 
The landlord will not, therefore, be entitled to possession at 
least before the divorce, and probably not even thereafter. 
As, however, the wife has not become a tenant of the premises, 








[Vol. 101] 813 





with the question: ‘‘ What’s wrong with metaphysics ? ’’ 
One has so often longed in vain to say the same thing oneself. 
At that level perhaps the rejoinder will be duly noted. But, 
to borrow another favourite court catch phrase, different 
minds take different views. For example, in the House of 
Lords recently a distinguished commercial leader is reported 
to have made a pronouncement (for it was uttered too con- 
fidently to be called a confession) very curious and notable 
at a time when university dons, alive as well as decently 
dead, exercise such an influence over the development of legal 
doctrine. He had referred to a case and one of the Lords 
remarked that it had been much criticised by academic 
lawyers. ‘‘ I am happy to say,’ rejoined the leader, “ that I 
have no acquaintance at all with the writings of academic 
lawyers.”” It is not only through their books that academic 
lawyers deflect the streams of law into the channels they 
desire. Even when they are dead their souls go marching on 
in their pupils. An observer well acquainted with university 
trends, past and present, once said to me that there was a 
time when you could infallibly predict the result of an appeal 
to the Lords according to the number of New College men 
who were sitting. 
RICHARD ROE. 


PROBLEMS 


we see no reason why the landlord should not grant her a 
new tenancy of the premises which will be decontrolled by 
virtue of s. 11 (2) of the Rent Act, 1957. 


Notice to Quit—OrAL TENANCY 

Q. I act for a client who is the owner of a house whose net 
rateable value exceeds £30 per annum. This house has for 
many years been let to a tenant on a verbal tenancy and the 
rent has always been paid on the usual quarter days. Am 
I right in thinking that this will constitute a tenancy from 
year to year, determinable upon six months’ notice ? If this 
assumption is correct, am I right in thinking that the notice 
should be given on or before 24th June, 1958, to expire on 
25th December, 1958 ? 

A. There is a presumption that where the rent is fixed with 
reference to a yearly holding, then there is a yearly tenancy, 
even though the rent may be payable quarterly or at some 
other interval being part of a year (Richardson v. Langridge 
(1881), 4 Taunt. 128). This is only a presumption and can be 
rebutted. The problem does not state whether the rent is a 
yearly rent or not and it cannot, therefore, be said that a 
yearly tenancy is presumed. If there was nothing more 
than the reservation of a quarterly rent there will be an 
inference that it is a quarterly tenancy. In relation to a 
yearly tenancy, notice to quit must be of at least half a year, 
expiring at the end of a year of the tenancy. If, therefore, 
the tenancy commenced on a Christmas Day, notice to quit 
can only be given to expire then. _ If this is so the tenancy does 
not come within para. 2 (1) of Sched. IV to the Rent Act, 
1957, as it was not determinable by notice to quit within 
fifteen months of the 6th July, 1957, and a simple notice to 
quit will be sufficient to determine the tenancy and no Form 5 
notice will be required. If the date of commencement of the 
tenancy is unknown, see our answer at p. 681, ante. If the 
tenancy is quarterly it can be determined by a quarter's 
notice expiring on any quarter day. In such a case para. 2 
of Sched. IV will apply, and so a Form S notice would have to 
be served. By para. 2 (5) that notice would also operate as 


a notice to quit and, therefore, it could be served at any time 
up to six months before 6th October, 1958, to expire on that 
date. 
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WOULD YOU MAKE YOUR SON A SOLICITOR ?—II 
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By a Business Man and Former Army Officer 


Let it be said at the outset that the writer has a great respect 
for the solicitors’ profession, into which he was born, though he 
himself went into the Army. 

The first point to examine in deciding whether to make a 
son a solicitor is the type of conditions in which he will be likely 
to find himself later on in his career, say in twenty years’ time. 
Though world conditions are changing more rapidly than at any 
other time in history, there are some pointers that can help us. 
The first is the marked tendency for groups of nations to draw 
closer together, such as in the projected common European 
market, in regional defence systems, such as N.A.T.O., and in 
United Nations’ technical organisations, and this process seems 
likely to increase. The second is the peculiar situation of the over- 
populated United Kingdom in the British Commonwealth in a 
nuclear age, which makes us more vulnerable in war than ever 
before, while in peace the growth of the population has made us 
more dependent on exports at a time when the lead that we 
formerly established through an early industrial revolution and 
other causes has been lost, largely through two world wars. Both 
these circumstances lead to the same deduction—that a career 
that has an application in many countries is likely to provide 
more scope and interest and be a securer proposition than one 
that can only be used in a limited territorial area. Doctors, 
scientists and engineers, for example, are better off in these respects 
than are solicitors, whose field of operation is confined to the 
limited territorial area that uses the particular kind of law that 
they practise. 

The next point is the financial benefits of the profession 
compared with other careers, for, though satisfaction with the 
job itself is the most important consideration, earning power is 
at least an indication of a man’s worth to society, and upon it the 
welfare of his family will later depend. We are living in a highly 
scientific age, and all present indications are that our dependence 
on science will increase, and with it the value of scientists to the 
community. The deduction from this is that differentials already 
existing between the remuneration of scientists and solicitors 
are likely to widen. In addition, the scientist in a large company 
can expect, even on a non-contributory scheme, a pension of at 
least half his final salary at age sixty-five, and in many cases 
much more. 

One of the great attractions of the solicitors’ profession in the 
past has been the ability of the solicitor able to buy a partnership 
to be his own master. That facility, however, now seems to have 
become rather a mixed blessing through the worry of running 
small businesses with ever rising costs, and the security of a 
salaried job has become more attractive in consequence. There 
is also a tendency for industry and commerce to create salaried 
jobs for solicitors on an increasing scale, while the number of 
partnership vacancies in solicitors’ offices seems if anything to 
decrease through amalgamations. If, therefore, a son is going 
to have to take a salaried job in any case, it would seem more 
advantageous for him to train for a career that at least has the 
compensation of a higher salary, for even in industry and com- 
merce solicitors are not normally paid as highly as scientists and 
engineers. 

The future of the solicitors’ profession also seems far from certain 
now that another professional body has been nationalised by the 
National Health Service. There is always a hesitation to put a 
son into a profession where basic changes, the results of which 


Mr. HERBERT LESLIE Britton has been appointed Assistant 
Official Receiver for the Bankruptcy District of the County 
Courts of Sheffield, Barnsley and Chesterfield. 

The following promotions and appointments are announced in 
the Colonial Legal Service :— 

Mr. B. A. ApEp1IPE, Crown Counsel, Western Nigeria, to be 

Senior Crown Counsel, Western Nigeria; Mr. T. C. H. 

ANASTASSIOU, Magistrate, Cyprus, to be District Judge, 


Cyprus; Mr. A. M. GREENWooD, Solicitor-General, Fiji, to be 
Attorney-General, Fiji; Mr. J. P. JosepHipes, District Judge, 
Cyprus, to be President, District Court, Cyprus; Mr. J. J. M. 
Advocate-General, 


LAVOIPIERRE, Substitute Procureur and 





cannot be foreseen, are possible, even though they may be 
improbable, for it is taking risks which for the person still uncom- 
mitted to the profession are unnecessary. And if the changes 
did come and he did not like them, he would find difficulty in 
going elsewhere, which the doctor, engineer, scientist or school- 
master would not, in view of the territorial limitations of his law. 

But if a son was keen to become a solicitor, he should possess 
two marked characteristics. The first of these is self-reliance, 
for in recent decades life for the middle classes has become far 
more competitive, particularly in the professions, than it used 
to be, and a sturdy self reliance is required to meet it, which is 
all to the good. An important factor in developing this 
characteristic is learning to stand on one’s own feet at the earliest 
possible age, and the best method of doing so is to become 
financially self-supporting as early as possible, particularly in the 
still formative years. For this reason a period of five years’ 
unpaid articles after leaving school is, in the writer’s opinion, 
injurious to the development of this facet of character, for the 
articled clerk is the only member of an office, which often includes 
a young office boy or girl, who is not earning a living. The 
university undergraduate is at least among colleagues similarly 
situated, is working for a qualification that has an accepted value 
in all careers, and frequently helps considerably towards his own 
maintenance by taking jobs in the vacations. But the young 
articled clerk does not have this opportunity, and for a young 
man to be wholly dependent on his parents until the age of 
twenty-three or so is bad training for a competitive life ahead. 

The second characteristic is fair-mindedness, for all careers 
provide their own pitfalls, and this is the particular pitfall of 
the law. Much legal work entails pressing clients’ claims from a 
largely one-sided viewpoint, while the solicitor for the other 
side acts similarly. The net result of both efforts is usually a 
fair and equitable solution, but the quality being developed in 
the solicitor himself is less the judicial and dispassionate appraisal 
of all the facts than the ability to make the most of his own client’s 
case. If he becomes successful at developing persuasive legal 
arguments, there is a natural human tendency to adopt similar 
tactics in every-day life, and eventually to rely on his ability to 
put over whatever point of view happens to suit him instead of 
on a calm appraisal of the facts. Most solicitors avoid this pitfall, 
and some solicitors are amongst the most fair-minded men that 
the writer has met in any walk of life, so there is no question of his 
inferring that it is a professional characteristic. Nevertheless, it is 
a danger inherent in legal work, so it would be a father’s duty to 
discourage a son who was naturally partisan or impulsive from 
entering the law, for it would be more likely to lead him to 
disaster than success. 

In view of his own pleasant associations with the solicitors’ 
profession the writer would like to be able to give an opinion 
different from that which he must. Present indications are that 
some other careers, and particularly those in science and 
engineering, are going to offer larger prizes, wider scope and 
greater security to a son than the solicitors’ profession may be 
able to provide. He would therefore not encourage a son to 
become a solicitor, but if he was keen to do so and was tempera- 
mentally suited, ability to go to a university and acquire a 
partnership later if desired would be considered pre-requisites. 
Even then the shadow of possible nationalisation would still 


persist. B.S: J. 


Mauritius, to be Puisne Judge, Mauritius; Mr. I. M. Lewis, 
Crown Counsel, Northern Nigeria, to be Senior Crown Counsel, 
Northern Nigeria ; Mr. W. M. MAcKEnzIE, Resident Magistrate, 
Zanzibar, to be Resident Magistrate, Kenya; Mr. K. C. 
McMILLAN, Magistrate, Grenada, to be Magistrate, Trinidad ; 
Mr. M. J. J. L. Rrvatranp, Additional Substitute Procureur 
and Advocate-General, Mauritius, to be Master and Registrar, 
Judicial Department, Mauritius; Major G. E. Empson, to be 
Resident Magistrate, Nyasaland; Mr. J. R. Jones, to be 
Magistrate, Grade I, Northern Nigeria; Mr. P. F. X. LEONARD, 
to be Magistrate, Hong Kong ; and Mr. A. C. MACDONALD, to be 
Resident Magistrate, Nyasaland. 
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The Notes of Cases in this issue are 
ing, and full reports will be found in the Weekly Law Reports. 


Council of Law R 


Where possible the appropriate page reference 


Judicial Committee of the Privy Council 


CEYLON: INCOME TAX: BUSINESS: CESSATION 
ON DEATH 

Speldewinde (Commissioner of Income Tax) v. Peiris 

Earl Jowitt, Lord Radcliffe, Lord Tucker, Lord Denning, Rt. Hon. 
L. M. D. de Silva. 2nd October, 1957 

Appeal from the Supreme Court of Ceylon. 

The Income Tax Ordinance (Legislative Enactments of Ceylon, 
1938, c. 188) provides by s. 11 (1) that the statutory income of 
every person for each year of assessment shall be the profits or 


income arising during the year preceding the year of assessment, 
notwithstanding that he may have ceased to possess such source 


of income. Bys. 11 (6): ‘‘ Where a person . . . ceases to carry 
on... business... in Ceylon... his statutory income therefrom 
shall be — . . . (6) as regards the year of assessment preceding 


that in which the cessation occurs, the amount of the statutory 
income as computed in accordance with the foregoing subsections, 
or the amount of the profits of such year, whichever is the 
greater...’ The respondent, as executor of Mrs. N. C. Peiris, 
who carried on an agricultural business and who died on 
23rd October, 1951, was assessed for the year of assessment, 
1950-51, under subs. (6) (b) on the income of the year 1950-51, 
as this income was greater than the income for the year 1949-50. 
That assessment was confirmed by the appellant, the Com- 
missioner of Income Tax, but reversed by the Board of Review, 
who held that the assessment, by reference to the general rule 
in s. 11 (1), should be on the income of the year preceding the 
death—1949-50. The Board of Review stated a case for the 


opinion of the Supreme Court of Ceylon, asking whether: ‘‘ On 
the facts .. . did Mrs. Peiris, upon her death . . . cease to carry 
on...a business .. . within the meaning of s. 11 (6) ?.. . If so, 


does para. (b) of s. 11 (6) apply for the purpose of computing ”’ 
her statutory income for the year of assessment preceding that 
in which she died. The Supreme Court answered the questions in 
the negative and in favour of the respondent. The Commissioner 
now appealed. . 

The Rt. Hon. L. M. D. ve Sitva, giving the judgment, said 
that on death a person ceased within the meaning of subs. (6) 
of s. 11 to carry on a business which he had been carrying on 
previous to death. The judgment of the Supreme Court stated : 
“Section 11 (6) appears to me to contemplate a person who, 
at the moment of cessation, continues to have a place of ‘ residence ’ 
(either in Ceylon or elsewhere) and continues to be a potential 
income-earner liable to further taxation under the Ordinance.” 
Their lordships had not been able to accept that view. The 
respondent was rightly assessed under s. 11 (6) (6) in respect of 
the income of the year 1950-51, and the appeal would be allowed 
and the order of the Commissioner restored. The respondent 
must pay the costs of this appeal and of the proceedings in the 
Supreme Court. 

APPEARANCES: John Senter, Q.C., and Sir Reginald Hills 
(T. L. Wilson & Co.) ; Roy Borneman, Q.C., and H. Major Allen 
(Stephenson, Harwood & Tatham). 

{Reported by Cuartes Cayton, Esq., Barrister-at-Law] [3 W.L.R. 673 


Court of Appeal 


VENDOR AND PURCHASER: MEMORANDUM IN 
WRITING: CHEQUE AND RECEIPT: NOTHING TO 
CONNECT CHEQUE WITH RECEIPT 
Timmins v. Moreland Street Property Co., Ltd. 
Jenkins, Romer and Sellers, L.JJ. 30th July, 1957 

Appeal from Lloyd-Jacob, J. 

The plaintiff alleged that by an oral agreement of 20th July, 
1955, following negotiations between himself and the defendants, 
the latter agreed to purchase a certain freehold property. On 
the same day the defendants paid to the plaintiff a cheque for 
£3,900 by way of deposit for the purchase money, drawn on 
Lloyds Bank in favour of the plaintiff’s solicitors, and signed 


NOTES OF CASES 
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lished by arrangement with the 
given at the end of the note. 


“For and on behalf of the Moreland Street Property Co., Ltd. 
(sgd.) L. Chait, director.” The plaintiff, on receiving the cheque, 
gave the defendants a receipt in the following terms: ‘‘ Received 
of Moreland Street Property Co., Ltd., the sum of £3,900 as a 
deposit for the purchase of 6, 8 and 41 Boundary Street, 
Shoreditch (freehold), which I agree to sell at £39,000. Dated 
this 20th day of July, 1955. W.H. Timmins, Trustee of James 
Keeves Trust, 25 Bloomsbury Square, W.C.1.’’ The property 
was subject to a lease which fact was not referred to in the 
receipt, but was known to the defendants when the deposit was 
paid. On 21st July, 1955, the defendants stopped payment of 
the cheque and refused to perform the agreement of 20th July, 
1955. The plaintiff asked for a declaration that the defendant 
company had repudiated the agreement and damages for breach 
of the agreement. The defendants relied on a number of 
defences, but the only issue which called for report was whether 
the cheque and receipt constituted a sufficient memorandum 
for the purpose of s. 40 of the Law of Property Act, 1925. 
Lloyd-Jacob, J., held that the two documents did not constitute 
a sufficient memorandum on the ground that they contained no 
reference to the lease. 


Jenkins, L.J., said that the omission to refer to the lease did 
not vitiate the memorandum. The defendants, by virtue of 
their knowledge when they entered into the contract that the 
plaintiff’s interest was subject to the lease, were precluded by 
implication of law from objecting to take the property subject to 
the lease, whether it was or was not referred to in the memorandum. 
This second point had caused him some difficulty, but he was, on 
the whole, of opinion that where two documents relied on as 
a memorandum were signed and exchanged at one and the same 
meeting as part of the same transaction, so that they might fairly 
be said to have been to all intents and purposes contemporane- 
ously signed, the document signed by the party to be charged 
should not be treated as incapable of referring to the other 
document merely because the latter, on a minute investigation 
of the order of events at the meeting, was found to have come 
second in the order of preparation and signing. His lordship 
discussed the cases of Long v. Millar (1879), 4 C.P.D. 450, Sheers v. 
Thimbleby & Son (1897), 13 T.L.R.451, and Stokes v. Whicher [1920] 
1 Ch. 411, and said that the rule had no doubt been considerably 
relaxed since Peirce v. Corf (1874), L.R. 9 Q.B. 210, but it was 
still indispensably necessary in order to justify the reading 
of documents together for this purpose, that there should be a 
document signed by the party to be charged, which, while not 
containing in itself all the necessary ingredients of the required 
memorandum, did contain some reference, express or implied, 
to some other document or transaction. Where any such 
reference could be spelt out of a document-so signed, then parol 
evidence might be given to identify the other document referred 
to. In the present case the only document signed by the 
defendants was an ordinary cheque, the payee being a firm of 
solicitors. He found it impossible to spell out of this cheque any 
reference, express or implied, to any other document or to any 
transaction other than the order to pay a sum of money cohstituted 
by the cheque itself. The cheque, of course, gave no indication 
whatever of the purpose for which the payment was to be made ; 
and this being a vendor’s action, the receipt was not signed by 
the party to be charged and, consequently, no use could be made 
of any reference to the cheque which might be spelt out of the 
receipt. He would dismiss the appeal. 


Rome_r, L.J., said that, the sale being a sale of the freehold 
reversion, the lease was not a material term of the agreement ; 
had it been a term of the agreement, it should have been referred 
to in the memorandum. It would be going much further than 
was justified by the authorities to hold that the defendants’ 
cheque might be regarded, simply on the ground that it was a 
cheque and must have been drawn in reference to some transac- 
tion, as a sufficient reference to the oral agreement. 

SELLERS, L.J., delivered a concurring judgment. Appeal 
dismissed. 


APPEARANCES: FP. Ingress Bell, Q.C., and Dr. W. G. H. Cook 
(Holt, Beever & Kinsey) ; C. R. D. Richmount (Israel Joslin & Co.). 


[Reported by Mrs, Irengz G. R. Moszs, Barrister-at-Law] [3 W.L.R. 678 
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Chancery Division 


WILL: ACCELERATION: EFFECT OF DISCLAIMER 
In re Taylor, deceased ; Lloyds Bank, Ltd. v. Jones 


Upjohn, J. 18th July, 1957 


Adjourned summons. 


By her will dated 3rd May, 1950, the testatrix, who died in 
1953, gave her residuary estate ‘‘ upon trust to pay the actual 
income arising irom my residuary trust estate as from my death 
to my brother the said Thomas Taylor during his life.’”” By cl. 6 
of her will the testatrix directed : ‘‘ After the death of my brother 
the said Thomas Taylor the bank shall stand possessed of my 
residuary trust estate in trust to pay and divide the same unto 
and equally between the said Geoffrey Bethell Jones and Thomas 
Percival or such of them as shall be living at the death of the 
survivor of myself and the said Thomas Taylor absolutely 
provided always that if either of them the said Geoffrey Bethell 
Jones and Thomas Percival shall die before the death of the 
survivor of myself and my brother the said Thomas Taylor 
leaving issue him surviving who being male attain the age of 
twenty-one years or being female attain that age or marry under 
that age such issue shall take per stirpes and if more than one 
equally between them the share which his her or their parent 
would have taken of and in my residuary trust estate if he had 
survived myself and my brother the said Thomas Taylor.” 
By a deed dated 24th November, 1955, the testatrix’s brother 
disclaimed his life interest and any interest as next of kin in the 
estate of the testatrix. Doubts having arisen as to the effect of 
the disclaimer on the provisions of cl. 6 with regard to the question 
of acceleration, the executor took out a summons to determine 
whether and, if so, in what manner the interests of Jones and 
Percival had been thereby accelerated. 

Upjoun, J., said that the question was : What happens during 
the remainder of the life of the testatrix’s brother? Three 
views had been submitted: first, that one must treat it as 
though the brother had really died, and then find that Jones 
and Percival had absolute vested interests, and that they took 
an indefeasible interest forthwith; second, that there was a 
partial acceleration, i.e., the property was held on trust for 
Jones and Percival on the trusts declared by cl. 6 of the will ; 
third, that during the remainder of the life interest there was an 
intestacy as to income. In his lordship’s vicw, the interest was 
a vested interest on the death of the testatrix, which vested in 
possession immediately on the determination of a prior estate, 
and, therefore, although the first two defendants might have 
received some interest not entirely contemplated by the testatrix, 
nevertheless they were waiting to receive a vested remainder 
on the determination of the prior estate. It was not an 
absolutely vested remainder, but a remainder subject to defeasance. 
That, as a matter of construction, was the necessary consequence 
that flowed from the disclaimer. The defeasance clauses and the 
proviso remained. There was no room for an intestacy of any 
sort, and he would declare that the residuary trust estate was 
now held on trust for the defendants, Jones and Percival, in 
equal shares, subject to defeasance as provided by cl. 6 of the 
will. Declaration accordingly. 

APPEARANCES: J. Fitzhugh (Slater, Heelis & Co., Manchester) ; 
E. I. Goulding, V. G. Hallett, G. M. Parbury, A. C. Sparrow 
(Stoneham & Sons, for Grundy, Kershaw, Farrar & Co., 
Manchester) ; Denys Buckley (Treasury Solicitor). 

{Reported by J. D. Pennincron, Esq., Barrister-at-Law] [1 W.L.R. 1043 


Queen’s Bench Division 


COSTS: PAYMENT INTO COURT: PAYMENT BY 
ONE OF TWO DEFENDANTS: ACCEPTANCE BY 
PLAINTIFF 


Parkes v. Knowles and Another 
30th July, 1957 
Action tried at Birmingham Assizes. 


Lynskey, J. 


The plaintiff suffered personal injuries whilst travelling in a 
motor car driven by the first defendant when it collided with 
an omnibus owned by the second defendants. The plaintiff 
began his action against both defendants in the High Court, and 
each defendant blamed the other for the cause of the accident. 
The first defendant paid into court £100 under R.S.C., Ord. 22, 
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r. 1. The plaintiff gave notice of acceptance of that sum in 
satisfaction of his claim and applied to the court under Ord. 22, 
r. 4, to deal with the amount in court. 


LYNSKEY, J., said that the first question was whether the £100 
paid into court was money recovered in the action. The action 
was brought ; the money was paid into court in the action; the 
notice of acceptance of the money had been given under the rules 
in relation to the action; and the money would be paid to the 
plaintiff as the result of the action having been brought by him. 
It was, therefore, clear that this was money recovered in the 
action. The next question was whether there was reasonable 
ground for supposing the amount recoverable in respect of the 
plaintiff's claim was in excess of the amount recoverable in an 
action commenced in the county court. The acceptance by the 
plaintiff of the £100 showed that he thought that that was a 
fair amount to be paid to him in respect of his injuries; there- 
fore it was clear that this was an action which should have been 
started in the county court and the plaintiff was entitled to recover 
from the first defendant costs limited to scale 3 of the county court 
scales. The result so far as the second defendant was concerned 
was that there was no further issue to be tried and he was entitled 
to his judgment with costs. The question was from whom should 
he recover them. He, prima facie, was entitled to recover them 
against the plaintiff, but if one made a Bullock Order it meant 
double taxation. In the circumstances, the plaintiff was reason- 
able in joining both defendants and the proper order was that 
the first defendant would pay the second defendant’s costs on 
the High Court scale. Order accordingly. 

APPEARANCES: Gilbert Griffiths (Hewitt & Walters, 
Birmingham); A. E. James (Putsman & Co., Birmingham) ; 
A. J. Flint (Rutherfords, Tamworth). 

(Reported by J. D. Pennincton, Esq., Barrister-at-Law] [1 W.L.R. 1040 


Probate, Divorce and Admiralty Division 


DIVORCE: FOREIGN DECREE: FRAUD: DECREE 
VOID 


MacAlpine v. MacAlpine 
Sachs, J. 27th June, 1957 


Undefended petition for divorce on the ground of adultery or, 
in the alternative (but which was not the primary contention), 
for a declaration of the validity of an American decree. 


The marriage took place in October, 1931, and the parties 
finally lived together at 2 Albion Gate, London. In 1942 the 
husband was posted to the United States, where he became a 
member of the Military Mission. He returned to this country 
temporarily in September, 1945, when the wife was still residing 
at Albion Gate. Then he returned to the Mission, was in due 
course demobilised, but, save for an occasional visit to this 
country, remained in the United States. It was found that from 
1948 onwards he had been domiciled in one of the United States. 
The wife remained’in England, living consistently at Albion 
Gate, until March, 1949, when she moved to a flat in Hill Street, 
and was still residing in London when she presented her petition 
in August, 1956. Between September, 1945, and January, 1954, 
the husband and wife kept up a desultory correspondence which 
was friendly in tenor. The wife was on friendly terms with the 
husband’s mother, in Guernsey, and used both to correspond 
with her and to visit her. The husband’s mother was also during 
that period in regular correspondence with the husband. In 
December, 1948, the husband initiated proceedings for divorce 
against his wife in a district court in the State of Wyoming. 
In those proceedings he averred that he did not know his wife's 
whereabouts, and that he had not seen nor heard from her for 
more than three years. A notice of suit was aceordingly published 
in Wyoming local newspapers. No notification of the proceedings 
was sent either to the wife’s address at Albion Gate, nor to the 
husband’s mother in Guernsey, with a view to it being forwarded. 
If the district court had been made properly aware of the true 
facts it would have ordered the husband to send a notification 
of the proceedings by registered mail either to Albion Gate or 
to the mother. After a further affidavit in February, 1949, 
again averring ignorance of his wife’s whereabouts, he was 
granted a divorce. After the divorce, the husband and wife con- 
tinued in friendly but desultory communication. The husband 
made no mention of his having obtained a divorce. In September, 
1951, he ‘‘ married ”’ one Helen W. Colbert, the woman named in 
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the wife’s petition. He did not inform his first wife of that 
fact, and a letter which.he wrote in August, 1953, was designed 
to let her continue under the impression that there had been 
no such thing as a divorce or a remarriage on his part. In 
January, 1954, however, the wife learnt the true position, and 
when he came to England in February, 1954, he orally admitted 
it to her, indicating that he thought that, according to the law 
of this country, he had committed bigamy. 


Sacus, J., said that it was clear that the husband had 
deliberately set about deceiving the Wyoming court, and that 
the decree was accordingly obtained by fraud. By American 
law, the Wyoming decree could be set aside by the wife if, upon 
taking suitable action in the courts there, she established the 
facts. According to the same law the decree in question was 
voidable and not void and thus it would, unless set aside upon 
some such application, be held to be valid throughout the United 
States. The point for decision was this: When the decree of a 
foreign court as to status, having proper jurisdiction over the 
subject-matter of the suit, was shown to have been procured 
by fraud which prevented the other spouse having notice of the 
proceedings, was that decree to be treated as a nullity in this 
country ? Or was it regarded in this country as valid unless 
and until a proper application was successfully made in the 
foreign country to set it aside? His lordship said that it had 
been clear since Bater v. Bater (orse. Lowe) [1906] P. 209 that 
where the foreign decree had been procured by fraudulent 
evidence at trial before a court of competent jurisdiction the 
courts here would none the less treat the decree as valid as long 
as it subsisted in that foreign country. It was equally clear 
that where the fraud led the foreign court to assume jurisdiction 
over the subject-matter of the suit, when but for that fraud it 
had none, then the courts in this country would treat any resulting 
decree as a nullity: Bonaparte v. Bonaparte [1892] P. 402. 
But there was no reported decision as to how the courts here 
should regard a foreign decision procured by fraud that did not 
relate either to the evidence adduced at trial nor to procuring 
the courts falsely to hold that it had jurisdiction to deal with the 
marriage contract. There was an unbroken line of statements 
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of judges of high authority that a foreign decree of divorce 
obtained in proceedings the course of which ran contrary to 
natural justice was to be treated here asa nullity. In that respect 
the principle on which the courts in this country view foreign 
decrees in matrimonial causes was no different from that on which 
they view foreign judgments in rem. Failure of natural justice 
in the course of proceedings of a foreign court might thus be said 
to go to the root of its competence in a manner similar to absence 
of jurisdiction over the subject-matter before it. His lordship 
considered the authorities, and said that the issue must nowadays 
be approached on the following basis. First, a decree of divorce 
pronounced by a foreign court of competent jurisdiction was 
treated as a nullity by the courts of this country if obtained 
as a result of proceedings which took a course contrary to natural 
justice. Secondly, where the respondent had had no notice of 
the proceedings the decree was prima facie one obtained by a 
procedure contrary to natural justice. Thirdly, that where it 
was proved or could be assumed to be the case that upon 
information bona fide given to it the foreign court had held that 
its own rules as to service or substituted service had been duly 
complied with, then the courts of this country, by way of 
exception, would not generally regard that absence of notice as 
resulting in the foreign court’s proceedings being contrary to 
natural justice. In the present case the absence of notice of 
proceedings was procured by the fraud of the husband and did not 
fall within the exception. Nor was there any reason whatsoever 
why there should not be applied the rule that prima facie such 
absence of notice resulted in the proceedings being contrary 
to natural justice. It was a case where the husband had 
deliberately set out to procure that natural justice should not 
obtain, had succeeded in what he sought to do, and had created 
the conditions in which it was right to hold that the decree of 
the court of Wyoming must be treated as a nullity in this country. 
The marriage was, therefore, still subsisting and the wife had 
accordingly established adultery. Decree nisi of divorce. 
APPEARANCES: C. Trevor Reeve (Bower, Cotton & Bower) ; 
Colin Duncan (The Queen’s Proctor). 
(Reported by Joun B. Garpner, Esq., Barrister-at-Law.] [3 W.L.R. 698 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of “ The Solicitors’ Journal’’] 


“ Profits Costs ” 


Sir,—Is it time that the misnomer “ profits costs ’”’ should be 
discontinued ? 

Clients, taxing masters and others may think these words 
mean what they say, and consequently that any payment that a 
solicitor receives over and above actual disbursements spent is 
“ profit.” 

Of course, any practising solicitor knows that, after meeting 
the expenses of getting the work done, there is little left of the 
“ profits costs.” 

And there seems little likelihood of any increase being allowed. 

[ am prompted to write this by the most excellent article 
“The Price of an Hour’s Work ”’ in your issue of the 12th instant. 

Joun C. BosLey. 

Brighton, 1. 


Conveyancing Fees 


Sir,—For some time now I have read the correspondence 
from various solicitors complaining of the inadequate fees for 
conveyancing. 

Most of the arguments put forward are on the basis that 
solicitors’ fees for conveyancing have only increased by 50 per 
cent. in the last seventy years. Most of your correspondents 
have, however, overlooked the fact that although the fees have 
only increased by 50 per cent. the price of property in the 
Metropolitan area has increased three or four times, e.g., a house 
which before the war would have been sold for £700, will probably 
to-day sell for £2,500. The solicitor acting in the matter before 
the war would have received £7. The solicitor acting in the 
matter to-day would receive £30. Even assuming that the 
increase in property is not as high as stated by me and that a 
pre-war £700 house would now sell for £2,000, the solicitor would 


receive £25. In giving these figures I have ignored the additional 
costs in respect of the increases in mortgages that would be 
obtained. 

Arguments in favour of an increase are all very well and 
may be justified, but in putting forward these arguments | 
respectfully suggest that the benefits as well as the liabilities 
should be mentioned, otherwise a completely wrong picture is 
drawn. 

It is, of course, admitted that similar incfeases do not apply 
in the country or in the case of vacant land or investment 
properties, but even here there are compensating factors, and in 
any event if a solicitor is dissatisfied with the scale fee there is 
nothing to prevent him making special arrangements with his 
client for a higher fee. 

PHiLip L. loss. 
London, W.1. 


Investigation of Freehold Title of Lessor 

Sir,—A number of building estates are now developed by 
granting a long lease of a building site to a purchaser, the pur- 
chaser also entering into a building contract for the erection of a 
house on the site. 

When acting for such a purchaser, I invariably ask to see the 
freehold title of the lessor, but this is invariably refused. I 
accordingly advise my client that I cannot see the freehold title ; 
but the purchaser usually wants the house and instructs me to 
proceed in any event. 

It seems incongruous that so much care and attention should be 
spent in investigating the title on a freehold purchase, and yet 
substantial prices are paid for new leasehold houses without any 
investigation of title. 

J. W. CrLouston. 

North Shields. 
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“THE SOLICITORS’? JOURNAL,” 24th OCTOBER, 1857 


On the 24th October, 1857, THE SoLiciTors’ JOURNAL commented 
on a suggestion made at the proceedings of the Birmingham 
Association : ‘“‘ Perhaps the most novel of all the suggestions . . . 
is a project for the foundation of a sort of law charity in the 
metropolis. The idea is to constitute a species of hospital for 
poor suitors to be called ‘The Free Conference Hall’ and to 
be supported by voluntary contributions with such assistance 
towards building expenses as the Government may be disposed 
to give. The proposed society is to consist of some hundreds of 
barristers and solicitors, out of whom a sufficient number are to 
attend daily to afford all comers legal advice and assistance 
without a bill of costs ; and in certain special cases it is intended 
that the institution should take upon itself the conduct of actual 
litigation on behalf of its unfortunate clients. This marvellous 
piece of philanthropy was ingeniously recommended by the 


IN WESTMINSTER 


STATUTORY INSTRUMENTS 


Aircraft (Exemption From Seizure on Patent Claims) Order, 
1957. (S.I. 1957 No. 1740.) 5d. 

Bolton Water (No. 2) Order, 1957. (S.1. 1957 No. 1752.) 

Colonial Air Navigation (Amendment) (No. 2) Order, 
(S.I. 1957 No. 1741.) 8d. 

Colonial Prisoners Removal (Kenya) Order in Council. 1957. 
(S.I. 1957 No. 1747.) 4d. 

Eastern Africa (Appeal to Privy Council) (Amendment) Order 
in Council, 1957. (S.1. 1957 No. 1749.) 5d. 

Foreign Service Fees (Amendment) (No. 4) Order, 1957. 
1957 No. 1750.) 5d. 

Import Duties (Exemptions) (No. 13) Order, 1957. 
No. 1766.) 5d. 

Indian Civil Service Family Pension Fund (Amendment) 
(No. 2) Rules, 1957. (S.I. 1957 No. 1775.) 5d. 

Jamaica (Constitution) Order in Council, 1957. 
No. 1744.) 7d. 

Medway Water (No. 1) Order, 1957. (S.I. 1957 No.1772.) 5d. 

National Health Service (General Dental Services) (Amendment) 
(No. 3) Regulations, 1957. (S.1. 1957 No. 1763.) 5d. 

Post Office Annuity (Amendment) (No. 1) Regulations, 1957, 
(S.I. 1957 No. 1780.) 5d. 

Post Office Register (Amendment) Regulations, 
1957 No. 1764.) 5d. 

Premium Savings Bonds (Amendment) Regulations, 
(S.I. 1957 No. 1733.) 5d. 

Retention of a Railway 
Carmarthen) (No. 1) Order, 1957. 

Savings Certificates (Amendment) Regulations, 
1957 No. 1734.) 5d. 

Stopping up of Highways (County of Buckingham) (No. 7) 
Order, 1957. (S.I. 1957 No. 1754.) 5d. 

Stopping up of Highways (County of Buckingham) (No. 8) 
Order, 1957. (S.1. 1957 No. 1755.) 5d. 

Stopping up of Highways (County of Derby) (No. 18) Order, 
1957. (S.I. 1957 No. 1756.) 5d. 

Stopping up of Highways (County of Derby) (No. 21) Order, 
1957. (S.I. 1957 No. 1737.) 5d. 

Stopping up of Highways (County of Essex) (No. 21) Order, 
1957. (S.I. 1957 No. 1735.) 5d. 

Stopping up of Highways (County of Essex) (No. 22) Order, 
1957. (S.I. 1957 No. 1761.) 5d. 

Stopping up of Highways (County of Kent) (No. 19) Order, 1957. 
(S.I. 1957 No. 1757.) 5d. 

Stopping up of Highways (London) (No. 70) Order, 1957. 
1957 No. 1736.) 5d. 

Stopping up of Highways (County of Norfolk) (No. 4) Order, 
1957. (S.I. 1957 No. 1738.) 5d. 

Stopping up of Highways (County of Northumberland) (No. 2) 
Order, 1957. (S.I. 1957 No. 1773.) 5d. 
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supposed parallel cases of hospitals and dispensaries . . We 
may, perhaps, be rather blind; but we really do not see the 
justice of this comparison, and, with the utmost admiration for 
the large benevolence of the scheme, we confess we do not think 
that it is likely to be carried out, or to do much good if it were. 
The paper is, nevertheless, of use, in pointing out the very 
defective provisions for the conduct of litigation in forma 
pauperis which might be materially improved by adopting 
something of the practice of the Scotch courts... The objects 
to be kept in view are to provide the means of obtaining justice 
for bona fide applicants who may be too poor to proceed in the 
ordinary way and, at the same time, to abate the nuisance of a 
class of poor litigants who are sure to be tempted by the luxury 
of a law-suit that costs nothing, to besiege the courts with 
multitudes of imaginary grievances and unfounded claims.” 


AND WHITEHALL 


Stopping up of Highways (County of Somerset) (No. 8) Order, 
1957. (S.I. 1957 No. 1730.) 5d. 

Stopping up of Highways (County of Southampton) (No. 8) 
Order, 1957. (S.1. 1957 No. 1762.) 5d. 
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Order, 1957. (S.I. 1957 No. 1739.) 5d. 

Trustee Savings Banks (Superannuation Value) Rules, 1957. 
(S.I. 1957 No. 1728.) 5d. 

Uganda (Public Service Commission) (Amendment) Order in 
Council, 1957. (S.I. 1957 No. 1748.) 5d. 

Virgin Islands (Appeals) Order in Council, 
No. 1746.) 6d. 

Wages Regulation (Licensed Residential Establishment and 
Licensed Restaurant) Order, 1957. (S.I. 1957 No. 1765.) 
1s. 8d. 

Welfare Foods (Great Britain) (Amendment) (No 
(S.I. 1957 No. 1759.) 5d. 

[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
21 Red Lion Street, London, W.C.1. Prices stated are inclusive 
of postage. | 
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